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TOPICAL INDEX. 
From January to June, 1918, inclusive. 





I. Control and Regulation in General. 


ql) 
(2) 


(3) 
(4) 


(5) 


(6) 


(7) 


(9) 


(10) 


(25) 
(27) 
(31) 


(A) 
(32) 


(34) 


“Theft” and “Larceny” defined. Downs v. New Jersey Fidelity & Plate 
Glass Ins. Co. of Newark (N. Jidcciccsccccecesscccnccessensees 
Burglary is breaking and entering inte house in nighttime with intent 
te commit felony, including house which owner has left for a 
short season. Downs v. New Jersey Fidelity & Plate Glass Ins. 
Fidelity company guaranteeing honesty of persons is an insurance com- 
Pany and bound by same rules of construction. Western Indem- 
nity Co. v. Free and Accepted Masons of Texas (Tex.).......... 
Master’s contract to protect servant from violence by strikers was not 
void as insurance contract made without uisite formalities. 
Hansen v. Dodwell Dock & Warehouse Co. (Wash.)............ 
Business of insurance is a proper subject for existence of — power. 
Firemen’s Ins. Co. of Newark, N. J., vs. Davis et al. (Ark.)...... 
As apolie? to a case in which company did not give a bond, but de- 
posited securities, the two sections are not repugnant, nor is 
aeatien 2701 limited to domestic companies or section 2708 to 
foreign companies, Wise v. Carolina Hail Ins. Co. et al. (8S. C.). 
Where husband, wife and daughter perished in common disaster, and 
there was no evidence as to survivorship, law indulged in no pre- 
sumption, and no determination could be made as to whether 
daughter survived or both her parents. In re Hammer, Public 
Adm’r—In re Smith’s Hatate (N. Vi)isccscvsavevesessecssevees 
Burglary is breakin, — entering inte house in nighttime with intent 
to commit f including house which owner has left for a 
short season. Downs v. New Jersey Fidelity & Plate Glass Ins. 
Co. of Nowark ON. J.deccoccocccycersenceaescapewecsseowccsbice 
Where brokerage business was sold by agreement specifically pro- 
viding that it did not inelude sale of any business not on books, 
business shown on books of insurance company and not shown 
on books of brokerage company was eliminated. Moffat v. 
Archibald M. Ainslie Co. et al, (N. YV.).ccenssecsssecseceseaces 
Constitutional law of taxation, due process, etc. Massachusetts Bond- 
ing & Ins. Co. v. Chorn, State Ins. Superintendent (Mo.)........ 
Allegations of complaint in the disjunctive that in violation of agree- 
ment, each defendant, brokerage company and its owner had 
solicited and accepted renewals of business from customers on 
books and records of defendants on certain date, did not show 
violation of agreement with respect to business sold, which was 
merely business shown on books of mangging company. Moffat 
v. Arehfbald M. Ainslie Co. et al (N. Yi)... ccc sen ceeeccccccecece 
Notwithstanding payment of dividends was to a great extent volun- 
tary, those amounts should not be added to company’s gross 
ineome for tax under Corporation Excise Tax—as sums paid into 
reserve could not be used by corporation as income, they should 
not be considered in computing ite income for taxation. Pru- 
dential Ins. Co. of America v. Herold. Collector of Internal 
RBevenee (TU. Bi). vccccccrcceccvcocsvcaceceapeon spose vec ccens 
Action by alien enemy company for conversion will be stayed though 
long delay may greatly impair its remedy, as moneys would be 
placed within potential control of German Empire—alien enemy 
property custodian may intervene and continue company’s prose- 
cution. Nord Deutsche Ins. Co. of Hamburg, Germany, v. John 
i. Dudieg, dr., Ca, 66. Oh. GH De levdvceeedivasstetictissctcces 
Holder of policy of unauthorized company may sue agent—holder need 
not comply with provisions of statute as to making and forward- 
ing proofs of loss. Barnett v. Matthews (Ala@.)..........++.5+> 
Penalty of the Statute is in favor of person sustaining loss. Barnett 
GF. BMORAROWO, CAMB acc cc cscs cvecévsedscdedstvsccscctovesnesenees 
Civil oo“ Sec, 2756, fixing measure of indemnity in case of burning 
«ae ck con tes ob ces a eee ee 
rep! the articles, has no — jon to tion under 
Pen, Code, Sec. 594, for maki affidavit proof of a. 
evidence of presentation o 3 coke admissible—such a er 
be established without al of actual presentation claim. 
People WA. Diller (CSL). coc. ccccscccccnecsevevewieceseesccvces 


Insurance Companies. 

STOCK COMPANIES. 

Ineorporated company in process of organization, but without license 
had no power to assume indebtedness contracted by its pro- 
moters. Reynolds v. Union Station Bank of St. Louis (Mo.).... 

Majority stockholder has same right as minority stockholders to nego- 
tiate stock for sale and obtain best price possible therefor, in 
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view of his controlling interest. Royal Trust Co. et al. v. 
Equitable Life Assur. Soc. of the United States (U. S.)........ 475 
(36) The Civ. Code authorizes corporations to borrow money, etc., does not 
deprive company of power to assign premium notes to be taken in 
ordinary course of business to secure loan and assignment was 
not invalid because notes were not in esse at date of assign- 
ment. Wise v. Carolina Hail Ins. Co. et al. (S. C.).....++..++5 188 i 
(38) Net surplus belonged to policy holders and stockholders had no interest 
therein entitling them to injunction restraining company from 
using it for purchase of its stock for retirement. Royal Trust 
‘ i “ot v. Equitable Life Assur. Soc. of the United States an 
(44) Statute not designed to limit powers or rights of superintendent and 
. provisions of the order did not have reference to pending litiga- . ‘ 
tion, since a right of action arises from the existence of a 
primary right and an invasion of that right by some delict 
and judgment against a corporation is not a part of its “prop- 
erty, contracts, and rights of action.” Hartigan et al. vs. 
Casmeity Oo.; of Amering (I. FT.) oo cccccctccnscactvcsdcccecsees 380 
(50) Where securities deposited with commissioner by company became 
insolvent exceeded amount required to be deposited by statute, 
policy-holders were only entitled as against one to whom 
company had assigned deposited securities to amount required 
by statute. Wise v. Carolina Hail Ins. Co. et al. (S. C.)......,.. 183 
(60) An assignment by an insurance company, which was then solvent but 
which subsequently became insolvent, of premium notes then on 
hand or thereafter taken in ordinary course of business to 
secure loans made to it, was not unlawful as a preference or 
re public — Wise v. Carolina Hail Ins. Co. et al. as 
(B) MUTUAL COMPANIES. 
(62) Insurance contract was deemed to be upon assessment plan. Rasch v. 
nkers’ Life Ins. Co. of Des Moines, Iowa (MO.)..........+++++ 629 
Statute does not require any particular number incorporators. 
Darnell v. Equity Life Ins. Co.’s Receiver. (Ky.)......-eesee++++ 504 
(57) No requirement reguiating co-operative life companies that they 
shali be conducted upon principles of matuality of obligation. 
Darnell v. Equity Life Ins. Co.’s Receiver (Ky.).......ceeeeee++ 504 
69 Class on life policy signifies those policies issued (a) in same calendar 
year, (b) upon lives of persons of same age and (c) on same 
plan—the business depends on recognition and scientific applica- 
tion of averages, etc.—no policyholder has a right to object to 
classification or method of keeping accounts. Miller et ux. v. 
New York Life Ins. Co. (Ky.)....ccesceceenss ecccseceve SEB 
(68) So long as mutual fire company has outstanding debts or ‘liabilities its 
insolvency gives no right to policyholder to recover premiums 
paid to avoid payment of premium note. Johnson et al. vs. 
BONO CRED 8 a 5.0.0.0. 0 bn chandcs s0g pain ev eancens cheuerert osesnes 206 
(64) Commissioner may when in ‘charge of an insolvent company “sue for 
unpaid stock subscriptions to capital stock of company and may 
join all in one action in county in which suit is commenced. 
McKey v. Wright, Ins. Com’r, et al. (G@.)....ccceesceeccecceees 499 
(70) Statute prohibiting overdue note to be counted as asset does not 
remove from — of company premium notes past due on 
tia} action is brought by receiver. Johnson et al. vs. House 
(71) Member is estopped to deny liability for irregularities in organization 
of company, or because his policy is ultra vires. Darnell v. 
Equity Life Ins. Co.’s Receiver (KyY.).....cssccssseceeccceessss 504 


III, Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


(73) Broker who procures policy is agent of company—statute does not * 
oe Gis). American Fire Ins. Co. vs. King Lumber & Mfg. 
‘0. Me wee cccccvccesccccesecescebeyseesessssepedosseececesce OUT 


(14) Life company’s suit on notes covering advances made to agent and 
ong seenes nears set-off for —— on account of giving 

insurance business properly denied. Mutual Life Ins. 

Co. ~¥ New York et al..vs. Miles (Ky.).....csescsccesscceseses 

(11) If agent who was not even entitled to his commission until stock was 
paid for in cash, and as company was not notified of its agent's 
unauthorized acts, there was no basis for an estoppel! precluding 

it from setting up the agent’s want of on authority to 


endorse negotiable paper; one asserting opener havi the 
burden to establish it. tater entuanee Life Co. va. First 
Nat. Bank of Hazard (KY.).......seeeesseceseees cubes Ol : 


(81) Evidence insufficient to sustain plaintiff's theory of the case. "United 
Woodmen Benefit Ass’n v. Thompson (Miss.).............+.-+- 506 

(83) Duty of.agent to cancel and if he fails to do so he is liable to 
principal for damage sustained. St. Paul Fire & Marine Ins. 
GO, Wc: TOS OR CEOARA Ds 66. oivic cnt pee cvctpiecpencesccsveccesscces LAG 


(10) 
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(84) 


(85) 


(88) 


(90) 
(22) 


(93) 


(94) 


(98) 
(100) 


(104) 


(112) 


IV. 
(115) 


(116) 
(119) 


Advances to life agent—chancellor properly denied him any relief in 
suit on notes on claim that such advances were salary. Mutual 
Life Ins. Co. of New York et al. vs. Miles (Ky.).........0000% 
Special agent was entitled to commissions after termination of contract. 
Bowles V. . GAwer (US. ovis s cckc's ctign & 6 tee oS esha cde kodis viccace 
Where one contracts with state agent to render service for agent, he 
must look to him for compensation. State ex rel., Brewster, 
Atty. Gen., v. Topeka Nat. Live Stock Ins. Co. et al. (Burns, In- 
tervener) (Kan.), Cee cease sek bc dae pees CSU ese bese re dD een eeWewe ee 
Plaintiff’s payment of ‘amount of reinsurance to defendant while both 
were ignorart of fraud, constituted mutual mistake and could not 
develop into right in deféndant to retain money. Rio Grande 
Fire Ins. Co. v. Concordia Fire Ins. Co (TeX.).......0cceeesees 
Evidence insufficient to show breach of contract on ‘part of insurance 
company or any actionable wrong in exercising its option to 
abrogate agent’s contract Bowers v. Missouri State Life Ins. 
Car. GORE da'sc nc5 caticeedniea 0t ccd en aed ne danke Gen cist ieee 
Where agent of credit company represented himself as special agent, 
person desiring insurance was bound to ascertain nature and 
extent of authority—it did not, however, affect rights of third 
person who without knowledge of limitations dealt with him 
within scope of authority. Cauman et al. v. American Credit 
Indemnity Co. of New York (M&as@.).......cccccccccccssccsccces 
Agent cannot vary terms of policy by estimate of results. Kaley v. 
Northwestern Mut. Life Ins. Co. (NeD.).......ceecceseesccscees 
Evidence sufficient to authorize finding that insurer’s soliciting agent 
had authority to contract with applicant 24 hours after being 
wired to state agency. National Union Fire Ins. Co. v. Patrick 
CHMGD “cnn $05.5 66.cme Gee cee (ain eee en ial ca ane 
Where inquiry was replied to by persons who hela out as “its * general 
agent and assistant general agent, they were presumed to have 
authority to act. - Hartford Fire Ins. Co. v. Ollinger & Bruce 
SEP See CO CRIB.) ic von ceuns. ches Cech ote haved Gece cpenteens ere 
Evidence warranted finding, that employee was agent acting within 
scope of authority in undertaking to assent to removal of 
furniture to different location. Damon v. Kaler et al. (Mass.). 
Where general agent of defendant acted as state agent for plaintiff 
fire company with intent to defraud both, insured fictitious 
dwelling for $4,000 in defendant company and reinsured it in 
plaintiff company and thereafter made proofs of loss and drew 
draft on defendant for $4,000 and on plaintiff for reinsurance 
all of such acts were void, policies created no obligation and 
plaintiff company could recover amount of draft which it paid 
to defendant. Rio Grande Fire Ins Co. v. Concordia Fire 
Soaks TR: | SERED oe n0.h040 ko 00.0 6 ove ae hee > hee oe nek hainn sok 
As the company had no knowledge of agent’s endorsement, its ac- 
ceptance of proceeds of certificate of deposit’ was not a ratifica- 
tion. Inter-Southern Life tas. Co. vs. First Nat. Bank of Haz- 
OPE: CPI (ovo cccktes mescowccse acd el duke Cereb tGhane Pea caeeet iss 
Where fire company ratified acts" of agents and “accepted benefits, it 
could not deny their agency. St. Paul Fire & Marine Ins Co. 
VS CRM Ds oo. Slavic ch ecntcthi net chs bay eeatewce ch ice 
Florida residents may act in dual capacity of brokers and agents. 
American Fire Ins. Co. v. King Lumber & Mfg. Co. (Fla)..... e 
Permissible to prove adjuster’s authority by showing he was act- 
ing under provisions of indemnity policy issued to defendant by 
his company. Althoff v. Torrison et al. (Minn ).........6.-0-55 
Contract for valuable consideration to secure valid insurance could be 
performed only by defendant’s activity and servicé in procuring 
policies, breach of promise would occur if defendant could not or 
did not procure insurance and the measure of defendants liability 
would be the amount plaintiff would have. paid if valid insurance 
had been effected. Alabama Red Cedar Co. v. Tennessee Valley 
Haak CAM: coc ccccevtumetoattsreseesvcvédesadveptubasce buvccnd 
Plaintiff could not accept agent’s act in substituting new policies on 
account of instability of original company and retain new policies, 
and at same time recover on original policy. A. Davis & Son, 
Limited, v. Russian Transport & Ins. Co. (N. Y)....eceeeeeeces 


Insurable Interest. 


Any one has an insurable interest who derives a benefit from property’s 
existence and mere equitable title or other qualified property 
in thing insured, though not in fee, may be protected by insur- 
ance. Rolater vs. Rolater (Tex.)...... 8c ce peeeevecces 

Mortgagor being still liable for mortgage debt “has insurable interest. 
Iaumbermen’s Nat. Bank of Menominee, Mich., v. Corrigan et 
BL COIR? 2 vce cnc binsccasicedecinc OuMUs. ON AREED 9.0.0 COdERL Sees ce08 

One assigning stock of goods for benefit of creditors has ‘insurable in- 
terest. Liss v. United States Fidelity & Guaranty Co. (N. Y.). 

One has ‘no insurable interest in life of second cousin who was indebt- 
ed to him. Cotton v. Mutual Aid Union (Ark.)........++-se+46 

Whether hazard was increased by reason of conducting certain business 
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on premises is question of fact for determrination as ordinary 

questions of fact and cannot be decided by reason of fact that 

insurer charged higher rates for that character of occupancy. 

Royal Exch. Assur. of London v. Thrower (U. 8.).....-sseesee08 

Lack of insurable interest makes it a wagering contract and contrary 

to public policy and. courts will not aid party in enforcement. 

Cotton v. Mutual Aid Union (Ark.) 2... cece sccccecsevecces 

(120) One without insurable interest cannot enforce payment on theory 
that in event of beneficiary’s death before insured policy should 

be paid to guardian, executor or administrator of insured. Cotton 


V. Mutual Ald Union (ASK:) 2... ccccccccccvcccccvccocccccenes 
(124) Policy = = is personal contract. Mercer v. Germania Fire Ins. 
WD: BOG) so 6 Se Wow 'd 6 00's 6.005500 $0 00 Kos Sees eS ee Se ocodecoeEese 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 


(125) Where pleadings of Florida resident who was acting as broker and 
agent, policies held subject to applicable statutes and rules of 
law of this state. American Fire Ins. Co. v. King Lumber & 
Moe. CO. CB1A.)..ccccccccccccccvecs Er ercccvecesecccccceeece 

Contract issued in Illinois was an Illinois contract. Rasch v. Bankers’ 
Life Co. of Des Moines, Iowa (MO.).........seeeees enecccce 
Contract issued in Missouri was Missouri contract. New York ‘Life Ins. 
CO. FH. G5 T. Ba y vind oncgcesd ncsvencdecsdccvocvaccvssese saves 
Contract was entered into in state of California and hence governed 
by laws of that state, under which stipulation of nonliability for 
suicide was valid. Wheeler v. Business Men’s Acc. Ass’n of 
AMOFION . (UD. Bid a cvcccvcceroccncsssvescesescoesosseocsececocee 

(126) Statements of insured made to wife after he had ceased coughing and 
choking subsequent to brushing teeth were admissible as part 
of the res geste. Bby vs. Travelers’ Ins. Co. (Pa.).....eeeeesees 

(128) No contract of insuranc. would arise between owner and any com- 
panies represented by agency until agent had selected com- 
pany in which insurance was to be written. Bridges v. St. Paul 
Fire & Marine Ins. Co. Brown v. Same (NeD.)......seeeeeseseee 

Submission to physical examination by one who made John Doe ap- 
plication sufficient consideration to support agreement to issue 
policy, for where defendant refused to issue same except at 
accelerated rate there was a breach of contract and liability 
a — Capitol Life Ins. Co. of Denver, Colo. v. Driscoll 
( 0st. eke Serpons ihe ble bh se whee es. ceen ke oH0'¢ 00-0 6500 000 00.600 

(129) Solicitor’s representations were not binding on insurer and insured’s 
rights were based on written policy. Knobel et al. v. London 
Guarantee & Accident Co., Limited. (N. Y.)....c.cssececesseees 

General agent though authorized to make contracts and to vary terms 
of policies and bind company though contrary to express terms of 
contract of employment, nevertheless could not, by contemporan- 
eous oral representations, override express agreement for in- 
surance made by plaintiffs and contained in written applica- 
tions signed by one of them. Cauman et al. v. American Credit 
Indemnity Co. of New York’ (Mass.).......cccccesescscecsccecce 

Whatever apparent authority special and general agent of company, 
persons who attempted to secure credit insurance were charged 
with knowledge that no representations of agreements made by 
two agents would bind company if contrary to terms of applica- 
tions and policies. Cauman et al. v. American Credit Indemnity 
Ge; OF New WOrk (MAM.) .cccccccccccesccvcvccsccvcccccsevevcccs 

(180) Mere application is not a contract and must be accepted by insurer 
before it can become such—where it stated it was to be effective 
from time it was accepted and approved and was accepted by 
insurer’s soliciting agent under agreement that it should be 
effective 24 hours after application was wired to state agency, 
inaurer could not accept application and reject this condition, 
but should reject the entire application. National Union Fire 
Ine. Co. v. ‘Patriok (TR)... ci cvcscccveccccsccccccsesccecsvctvece 

Where credit company learned that company whose account was sought 
to be insured had become bankrupt, it had right to refuse to 
issue policy insuring bankrupt company’s account. Cauman 
et al. v. American Credit Indemnity Co. of New York (Mass.).... 

Where contract was consummated, it is unnecesary to decide whether 
agents were authorized. to make it, or were a mere conduit 
ay which negotiations were conducted. Hartford Fire 

ne. Co. v. Ollinger & Bruce Dry Dock Co. (Ala.)........0sseee0% 

Application for life policy is request for contract, statements of which 
upon acceptance bind applicant, the company may relinquish 
or waive rights including condition that policy should not take 
effect until first premium is paid. Whipple v. Prudential Ins. 
GE BE AMR GI Teds Swede lec i eccbevvsiccvesecctheséveevecved 

(181) Where persons could not agree on policy to be issued, no oral con- 

tract of insurance was made. Cauman et al. v. American Credit 
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Indemnity Co. of New York (Mass.)........ccsevacccesceseccees 

The code providing that every policy taken out by mortgagor or 
grantor shall have mortgage clause attached, does not prohibit 

oral agreement to issue mortgage clause. Hartford Fire Ins. 

Co. v. J. R. Buckwalter Lumber Co. (Miss.).....ceeseeseseveess 
Binder is used in marine insurance as application for insurance made 
on behalf of proposed insured and approved by insurer or his 
agent. Muller v. Globe & Rutgers Fire Ins. Co. of City of New 
York. Muller v. Ins. Co. of State of Pennsylvania (U. S8.)...... 
Renewal subsequent to enactment of statute constituted new contract— 
except in less common type was invalid. Hodgson v. Preferred 

Acc. Ins. Co. of New York (N. YV.)...cccvscccccscsvcccccccnveces 
Bank not required to give notice when it was not so far informed of 
conduct of its cashier and of intent accompanying conduct, as 

to be aware that he was guilty of what amounted to embezzle- 

ment or larceny. United States Fidelity & Guaranty Co. v. 
Walker, Superintendent of Banks of State of Alabama (U. 8.)... 
Acceptance of policy equivalent to declaration that sole ownership 
provision was true, although assured never saw policy or signed 
application. Tiffany v. Queen Ins. Co. of America (Mo.)....... 
Where agents are vested not only with apparent but actual authority 
to accept either cash or notes for the first years’ premium, the 
company cannot say that they are agents when accepting cash 

and not when accepting notes. George Washington Life Ins. 

Co. Vv. Norcroge (EY.).. am .ccccccccccccves eee woeeccccevecsecioce 
Where condition, that policy will not bind insurer until premium is 
paid, acceptance of note by insurer constitutes payment. Amer- 

ican Nat. Ins. Co. V. Brown (KY.)...ccccccscccscccsensccceces 
Agreement to lend money to one at low rate, void as not being 
mentioned in policy. Morris ‘v. Ft. Worth Life Ins. Co. (Tex.)... 
Where insured makes note covering premium which is accepted by 
insurer, company is bound though there was agreement between 
agent and insured to rebate. American Nat. Ins. Co. v. Brown 

Ky. Cece eer re ree seeee sere seseceseceeeeeceesesess 

On facts stated, contract appointing lawyer local adviser amounted to 
rebate of part of premium or an inducement not specified in 
policy in violation of statute and therefore cannot be enforced. 
Richmond v. Conservative Life Ins. Co. et al. (Wis.)........0065 

If applicant for credit insurance did not see fit to read application 
or policy, rights of parties are not to be affected. Cauman et al. 

v. American Credit Indemnity Co. of New York (Maass.)........ 
Where agent leaves out the categorical list of questions answers 
which would work a refusal of the application it and not the 
applicant is held responsible for the situation thus arising. 
Shinn v. National Travelers’ Ben. Ass’n. (Kans.)........+0++06 
Consent of insured is necessary to valid policy taken out by another 
to secure debt. Acme Mfg. Co. v. McCormick (N. C.).........+++ 
Reasonable to require prosecutions against guilty employee. Mary- 
land Casualty Co. et al. v. Laurel Oil & Fertilizer Co. (Miss.).... 
Application for life policy is request for contract, statements of which 
upon acceptance bind applicant, the company may relinquish 

or waive rights including condition that policy should not take 
effect until first premium is paid. Whipple v. Prudential Ins. 

Co. of America (N. Y.)... + bb ce ebrvcescceddecevesece 
Delivery of policy without payment of premium, does not preclude 
insurer showing nonpayment of premium as defense. Christopher- 

son v. Metropolitan Life Ins. Co. (Mich.).........csesseeeeeees 
’ Oral contract to renew was valid—where general agent stated he 
would make out necessary mortgage clause, defendant is estop- 

ped to claim that policy and mortgage clause therein are void. 
Hartford Fire Ins. Co. v. J. R. Buckwalter Lumber Co. (Miss.)... 
Provision in life policy against waiver cannot effect waiver of condition 
in application that policy should not take effect until premium 

is paid because until waiver was made, premium being unpaid, 
there was no contract between oo Whipple v. Prudential 

Ins. Co. of America. (N. Y.).. cectecccceoece 
Where insurer knew that insured had “fallen and ‘knocked out some 
teeth, it was estopped after death of insured a year later to 
defend on ground that insured had an attack of epilepsy which 

was unknown to it. American Nat. Ins. Co. v. Brown (Ky.).... 
Though where application was accepted by soliciting agent with under- 
standing that it would be wired to insurer’s state agency and 

that insurance would be effective 24 hours later, state agent could 
not accept application and postdate contract, but if unwilling 

to accept it was bound to reject it in toto, policy as issued com- 
mencing insurance more than 24 hours after application was 
wired in could not be corrected except for fraud or mutual mis- 

take, since as issued it evidenced that proposition made was not 
assented to and no agreement was ever reached. National Union 

Wire Ine. Co. WV. POG CHE Divs noc soin.cct.cp ceeciceces tdauteces 
Where second policy contains same error in ownership as first policy 
mistake is continuing and if equity could have reformed first 
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—~. it on poem second. Fort et al. v. Globe & Rutgers Fire *- 
ns. Co. 60:0 Cb ees eociese ce cbicrsecesendesretsrocecesesees 
Where policy was intended to be made payable to mortgagee, but 
clause failed to express such intent, lability of insurers to mort- 
gagee can be adjudicated without entering formal decree re- 
forming policy. Lumbermen’s Nat. Bank of Pane, Mich., 
C. Castigam 6 al, CWI). vcccccicvocsuccdtcescdcdaccveconecvors 574 
In reformation want of conformity to agreement of parties “must be 
occasioned by a mistake which is mutual and common to both 
parties; mistake on one side may be ground for rescinding, but 
not reforming; where minds of parties have not met there is 
no contract, hence none to be rectified. Rosenthal v. First Nat. 
Fire Ins. Co. of the United States GPA epiccievcecvecesene aeccee' aut 
By statute person who solicits and procures application is agent of 
company, policy to contrary notwithstanding and mutual mistake 
shown by clear proof will reform policy. Humboldt Fire Ins. 
Co. v. R. K. Le Blond Mach. Tool Co. (Ohi0).........+-e-eeeee 281 
The bank applied to have policy cover up to 9 P. M. Saturdays, but 
policy was written up to 8:30 P. M., they did not read policy and 
were not entitled to have par revised. Bank of Fruitvale v. 
Fidelity & Casualty Co. of New York (Cal.).........s+e++- 


570 
(144) Oral contract to renew was valid—where general agent stated he 


would make out necessary mortgage clause, defendant is estop- 
ped to claim that policy and mortgage clause therein are void. 
Hartford Fire Ins. Co. v. J. R. Buckwalter Lumber Co. (Miss.)... 525 


(145) Agent ordinarily has no apparent authority and in absence of such is 


(B) 


not authorized to make contract to bind company from year to 
year. Bridges v. St. Paul Fire & Marine ‘Ins. oe v. 
PRIMO CIUOD.) oooh cvicwes cacvcccncscccswencenesecce cacevses 682 
Where agent orally agreed to renewal of policy, nothing was “paid 
about any change, terms of new policy will be presumed to be 
same as in old—though there had been change in partners in 
insurance agency, if agent who actually wrote policy continued 
as member of firm, agency was fully advised as to old policy— 
right to demand premium in advance was waived—renewal com- 
plete when authorized agent agreed to renew. Liverpool & Lon- 
don & Globe Ins. Co. Vv. Hinton (MisS.).........cseeeeeeeeeess 398 
Delivery by insurer of renewal premium receipt without payment by 
insured of premium due on policy about to expire was merely 
an offer on part of insurer to enter into new contract and if 
refused such refusal will be a to continue. Brawner 
v. Royal Indemnity Co. (U. 8.)........... seccetice 


CONSTRUCTION AND OPERATION. 


(146) Doubtful or ambiguous language must be construed most strongly 


nst insurer, but court must also — to ascertain exact 
obligation intended, and language must be given its usual and 

ordinary meaning. Blank vs. National Surety Co. (Iowa).... 82 

er a be construed against insurer. Treloar v. Keil & Hannon et al. eas 
‘al. Peewee reer eereeeeeeeee ee eeeeeerene ee erase eseons 
Surety company which wrote bond for bank employee was. engaged in 
business of insuring fidelity of os —_ Nat. Bank of East 

Islip v. National Surety Co. (N. Y.)....ceescceceeeccneece coesee 918 

Cn a eee ot insurer. Smith ¥. "National Fire Ins. Co. ins 
Contracts are construed most. favorably to insured. “Mumaw v. Western 
& Southern Life Ins. Co. (Ohi0O)...... cc eee cece eee eceeeeccnees 
Conditions must be construed against insurer. Stacy v. New Baitimore 
Mut. Ins. Ase’n (N cpeccopsrereversscesvescesecsepoesces tests 
Policy should not be construed strictly “and ‘arbitrarily against insured, 
but liberally in his favor. Miglier v. Phenix Ins. Co. of Hart- 

ford Conn. (N. Y.)....... Coveceesdoadeveshe eeecsvesscesecsce SAS 
If policy is obscure that construction which is more favorable to in- 

sured must prevail. Evans v. Woodman Acc, Ass’n (Kan.)...... 649 
Exemption should not be extended beyond its terms and any doubt re- 

solved against insurer. Walker v. Fire Ass’n of Phila. (Mo.).... 525 
lar of fire policy construed against maker. Royal Exch. Assur. 

Of London V. Thrower (U. B.).icsesecsccvccscccccscccccccccscce SIG 
Meaning of clause in a burglary policy requiring direct and affirmative 
evidence of loss is to be determined by intention of parties as 
expressed in the policy. Garner v. New Jersey ae & Plate 

Glass Ins. Co. (MO0.)........-05- beee aseaswe 

Issuance of policy with implied Knowledge amounted ‘to waiver of 
warranty to extent indicated. Cherokee Brick Co. v. Ocean 


Accident & Guaranty Corp., Ltd. (Ga.)......... 464 
Test is the intent of the parties as disclosed by terms ‘of the "policy. 
Bird v. St. Paul Fire & Marine BWR. CO. CN, Za) ccccccvessce wes 29% 


Fidelity bonds is an insurance contract to which loss rules of con- 
struction of latter are applicable; the most favorable construc- 
tion to insured will be given in ambiguous contracts. National 
surety Co. et al. vs. Williams (Fia.).......cscccesescccessevenes 

When uncertain or ambiguous contract is to be construed in favor of 
insured. Monahan v. Metropolitan Life Ins. Co. (Ill.).......... 

Contract should be construed as a whole in order to ascertain intention 
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(147) 


(148) 


. (150) 
(161) 


(152) 


(165) 


(162) 


(168) 


3 (165) 


of parties—forfeiture is not favored by law. Mutual Life Ins. 


Co. of New York v. Lovejoy (Ala.).......cccecceeeceses 
.When meaning is doubtful, policy should be construed against insurer. 
Massachusetts Bonding & Ins. Co. v. Gramling (Fia.)..,.......++ 


Nonwaiver stipulation and nonwaiver agreement executed after loss 
and before or during investigation by adjuster will be construed 
strictly against the insurer. Beauchamp v. Retail Merchants’ 
Aare Mat. Fie Ime. Coy Ci. Did. ba dckeSince Fc blvetesvecctvstes 

Forfeiture stipulations’ will be construed if possible so as to avoid for- 
feiture and afford indemnity. Beauchamp v. Retail Merchants’ 
Aare: Mut, Wire: Bam. Ce. Cis: Ties kicks cnasicnes cneevenv ce stnes 

Policies upon goods owned by citizen of Mississippi made in Mississippi 
are governed by laws of that state and not of Kentucky, wherein 
suit was brought. Springfield Fire & —. ame Co. of Spring- 
field, Mass., v. Shapoff et al. (Ky.)........ eevee ed scce donne 


“Contract providing for loan, imposed no obligation ‘on insurer to make 


such loans, if Missouri statute applied and prohibited hypothe- 
=e ~ reserve as security. New York Life Ins. Co. v. Dodge 
Policy to be construed | in ‘state’ where first ‘premium is paid ‘ana policy 
delivered. Equitable Life Asaur. Soc. of the United States of 


America v. McRee (Fla.)..... Saisie soup ehses dine Cos ccbepee see eevee 
Fire policy issued on Georgia property ‘is subject. to Georgia statutes. 
Royal Exch. Assur. of London v. Thrower (U. S.).......+.+-- 


Insured may recover premium collected in advance, as the receipt 
merely gave the insurance company an option of 20 days in which 
to decline to accept the policy, the company not having declined 
the risk within the prescribed time and having approved it for 
other reasons, policy was effective. Stearns v. Merchants’ Life & 
CORR Cc CIE. TD. Si 0 ebb hdc ce pec u Tek bats Up binaneevnt 

Policy and application constituted contract and insurer was not bound 
by estimate. Kaley v. Northwestern Mut. Life: Ins. Co. (Neb.). 

Where medical examiner’s report was not mentioned in policy it was 
mot part of contract and statement in application even if false 
did not annul policy, especially where policies provided that 
policy and application constituted entire contract. American 
Mat, Ine, Co. Va. WICKS. CECB). da civivns psbcns cceeectscceoitees 

Provision of employers’ liability policy requiring writteh notice of claim 
made on account of accident is complied with by insured’s giving 
notice and summons to agent who wrote the policy and who gave 
notice and summons to insurer, where insured Had no notice of 
discontinuance of saree: ter Life Ins. Co. et al. v. Otter 
Cuppa Cant: Ga. CIB rn iic occ ve cvisbe'cctvsneendens bones jateos 

By-laws of association which “fixed ‘sums “which insured was. to pay 
cannot be considered as part of contract, though application 

oan that insured should pay sums required by by-laws and 
manner provided, where such by-laws were not made part of 
cortifiente, Masonic Life Ass’n vs. Hasley (Ky.).....c.sesse+s 

Application, certificate and by-laws should, if possible, be so con- 
strued as to harmonize with each other—death produced by 
accidental means being an “accidental death,” although an ac- 
cidental death may or may not be produced by accidental means 
—members presumed to have read by-laws referred to in policy. 
Pledger vs. Business Men’s Acc. Ass’n of Texas (Tex.)........ 

“Manufacturing, handling and shipping” the stock being of doubtful 
application, it was proper to resort to extrinsic evidence to 
ascertain true meaning. Mountain Timber Co. v. Lumber -_e Co. 
Of. New TOG  COPOOR Mo. 5 cocci ds Chay cov ercs ow nkst dine eds cb-cees 

Actual cash value of petroleum oils is market value of such oils. Globe 
& mages Ins. Co. + ia w* ee York v. we i. & — 


building. Walker v. Fire Ass’n of Philadelphia (MO.).. a ccccccce 


Policy on materials used in “manufacturing,” etc., of lumber manu- 
facturer, covered spare materials not in use but kept in stock. 
Mountain Timber Co. v. Lumber Ins. Co. of New York (Wash.). 

Policy did not cover property in one-story wooden structure in rear of 
lot 40 feet from insured brick building. Acione v. Commercial 

: Union Assur. Co., Limited (N. Y.)....... dvecenepedendgeoccenes 

Rider covering machines and machinery of every description, etc., 
covered patterns used in making certain parts of machines. Ber- 
tine v. North River Ins. Co. of City of New York (N. Y.)...... 

Where policy described destroyed premises as being in a particular 
town and premises concededly were without the limits of such 
town, insured cannot, after loss, recover, there being no appeal 
to equity for reformation of contract, or claim of mutual mis- 
take, or mistake on one. side and fraud on the other. Rosalind 
Realty Co. vs. Western Ins. Co. of Pittsburgh (N. Y.).........-. 


Policy covering warehouseman except on goods otherwise insured, held 
to cover goods insured within district covered by policy. Bush 
run te 3 ~v: Globe & Rutgers Fire Ins. Co. of City of New 

MEER Ts Bad 004 sk0ds es se nstoccbadercoprertbatitcceveds 

Under policy acigavetingy it aia’ not “cover in premises where assured’s 

property is being manufactured,” insurer was not liable where 
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terns were sent to foundry to have parts made, Bertine v. 
orth River Ins. Co. of City of New York (N. Y¥.)......+..++. 
h of insured’s four buildings or places did not constitute a differ- 
ent location, but where they were all on its mill site constituted 
one location within meaning of policy. Mountain Timber Co. v. 
Lumber Ins, Co. of New York (WaSD.).......---+eceeseesseeee 288 
Insured was consignee as well as consignor and owned grain in car 4 
within distance specified in policy and was therefore covered. 
Dodge Blevator Co. v. Hartford Fire Ins. Co, (Minn.).......... 117 
(178) Clause providing against hazardous occupation applied to occupation 
rather than cagual or incidental acts. Bvans v. Woodman Acc. 
(176) Construction depends upon extrinsic disputed facts, jury ——.. is 
presented. Downs v. New Jersey Fidelity & Plate Glass Ins. 
of Ne Mewar (IN. Ji)cccscccccccccscrccscsccsscssecgecessesscecces ; 709 
(177) Where i based on open policy was delivered without “description 
property, amount of premium, or duration, except that it was 
from noon on certain day to noon on later date, construed with 
certificate keeping it in force from August 30 to September 30, 
1913, insurance was from noon of August 30th to noon of Sept- 
tember 30th. Troy Automobile Exch. v. Home Ins. Co. (N. Y.).. 718 
Where bank’s policy against robbery specified that standard time 
should control, parties contracted with reference to standard time 
as teo-hours between which the custodian of property must be 
accompanied by guard. Bank of Fruitvale v. Fidelity & Cas- 
ualty Co. of New York (Cal.).......ccccesccccesccecccesesseses BVO 
“At noon” meant noon by standard time under statute. Goodman v. 
Caledonian Ins. Co. of Scotland—Same v. Insurance Co. of State 
Of Poemmaylvania (NM. V.)  cccccccccctcwcvecccccscscccccscccccces SBT 
(179%) Provisions authorized insured or assignee to borrow money, “owner 
of policy” having reference to insured and assignee and not bene- 
ficiaries. Caplin v. Penn Mut. Life Ins. Co. et al. (N. Y¥.)...... 613 






















VL Premiums, Dues, and Assessments. 


(181) No Gefense that insured failed to compiy with inventory, iron-safe 
clause in action for premium, for no one can be held to plead 
- rt wrong. Security Loan & Investment Co. v. Etheredge 
( EP cicedectacsvoeddncddine Sadban way peace Vane hieee steers 529 
(186) That company without request or knowledge of insured received from 
agent renewal premium did not constitute payment, where it 
was to be returned to agent if insured failed to pay. Amos v. 
United States Casualty Co. (Md.)........... Ce deeeoscedeses 
(188) Evidence insufficient to sustain finding of oral contract of insurer to 
charge no premium. Massachusetts Bonding & Ins. Co. v. Thom- 
GOR: FM Bid vices iccdevessvecdsonscweaneceteccvevns cesvieress -. 471 
Evidence insufficient to show that application was made merely as 
favor to plaintiff and that plaintiff? agreed there should be no 
Mability on defendant’s part. Campbell v. Toole (N. Y.).....-. 
(192) By-law giving right to call for “special donation” will not be held to 
impose lMability for special assessments. Darnell v. ee oe 
ot Ins. Co.’s Receiver (Ky.)......... Ose dee YO CK ee ceed es 
(196) If insured in fact paid one assessment with which company ‘dia “not 
eredit him, company thereafter failed to send him notice of as- 
sessments, he was relieved from paying assessments. Rasch v. 
Bankers’ Life Co. of Des Moines, coe CED. ccteseccvcseces 629 
(198) When — has elected to treat policy of insurance as void for breach, 
has no claim upon company for unearned premium. 
Sau v. German Fire Ins. Co. et al. (NeD.).....cceeeeeeeniens 









550 









504 
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Assignment or Other Transfer of Policy. 


(201) Assignment of policy as additional collateral for note and mor 
is not assignment making policy void. Avtna Ins. Co. v. Smith 
SO: Gy OUD CT she's cv cicctcweviscndconstcrcescmceesecdee GUO 
(207) Company’s rules regarding ae ge do not effect force or validity, 
as against insured, any contract between him and third 
person. In re Baira ww. 8 LP rcevsccetvisiaverebbeocsseeccecéeaces 6 
Clause prohibiting assignment of policy without written consent of ‘ 
tmsurer applied only to assignments during life of policy and not 
to effect validity of assignment of action accrued under policy. 
Garetson-Greason Lumber Co. v. ane Life & sees Co. 


CRED cenneiesactenn 329 

(208) Policy may be validly pleagea “by ‘delivery, either with or without 
written transfer. In re Baird (U. 8.).....cceercccccscnessees§ 6 

(211) Though receipt recited that sister and wife were beneficiaries and 3 
though assignments were invalid as oa insurer, nevertheless, 


















between insured and his wife and sister there was a valid 
pledge. Im. re Bair (TU. Bi)eccscccccccccccaccvccsccsesccescee§ 6 
(212) If an agreement by which deceased its life policies to secure 






payment of salary of corporation cer was against public policy 
(16) 
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as @ breach of trust deceased’s executors could not recover from 
the officer. Fabre et al. v. O’Donohue (N. ¥.)...ccesesseceseees 
(218) Assignee could recover only when amount as remained due and owing 
to her at death of insured. Becker vs. Clark (N. ¥.)..+...++:. 
(222) Where employer borrowed money from surety on supersedeas bond 
to pay judgment, giving note therefor secured by assignment of 
right of action under policy, surety succeeded to rights of em- 
ployer. Garetson-Greason Lumber Co. v. Home Life & Accident 
Co. (Ark.) 


tee enw een eens teen wwe weee sence eee weeee 


VIII. Cancellation, Surrender, Abandonment, or Rescission of ws 


(230) Fire policy could not be cancelled without tender of See. 
Paul Fire & Marine Ins. Co. v. Clark (Tex.).... 

(283) Where insured discovered that double intended ‘amount had been 
secured and sought cancellation, but did not sign receipt, policy 
remained in full force and effect. Barbour et ux. v. St. Paul Fire 
& Marine Ins. Co. (Wash.) 


(287) In an action on an accident insurance policy, where the court limited ‘ 


the decedent's physician to statements made by the deceased as 
to his symptoms and sensations, his testimony, beyond pad 
ruling, that deceased had told him that his illness was caused 
by the lodgment of toothbrush bristles in his throat which re- 
mained in the case by reason of defendant's failure to object 
or to move to strike it out, was not reversible error. Eby vs. 
Travelers’ Ins. Co., Hartford, Conn. (Pa.)....-s.secesesecseeees 
Evidence established contract for insurance, though agents through 
whom contract was made wired insurer for binder and where 
insurer renounces contract, insured may accept breach, terminate 
contract and sue for damages. Hartford Fire Ins. Co. v? 
Ollinger & Bruce Dry Dock Co. (Al@.)....cccceensccersesesceees 
(244) Where policy was secured by fraud, assured cannot after it has been 
discovered and policy avoided maintain action for return of 
premiums. Hellman v. National Council of Knights and Ladies 
of Security (MO0.).........4065 deb are 0 Maes Kae SEs Or bHogdennbecde sé 


370 


IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 


Warranty or Condition. 


(A) GROUNDS IN GENERAL. 

(254) Policy void if representations materially vary from truth so as to 
change nature, extent or character of risk. Travelers’ Protective 
Ass’n of America v. Belote (Ga.).......+sseseee: eckhns a 
If answers be representations only, they need be only substantially true 
so far as material to risk. Mercants’ Reserve Life Ins. Co. v. 
Richardson (Ind.) Po cdeecencscoecs 
Where agent writes in answers not made part of policy, insured is not 
bound thereby. American Life & Accident Ins. Co. - al. v. 
Warten (ALK.) . osc ccccceveccsepes ctecees 
Good faith in making statements was sufficient, ‘though they ma have 
been incorrect in fact. Sharrer v. Capital Life Ins. Go. of Colo- 

rado (Kan.) 20%08ae7 
Not error to admit evidence of application blank containing signed an- 
swers of insured and medical examiners’ report, though not 
made part of policy—if answers are false it will bar recovery, 
me cases cited. meena v. Metropolitan — Ins. Co. 
Plaintif€ was injured in railway * collision—fact that he “continued 
journey and two days later made another journey did not establish 
as a matter of law. his disability to follow his vocation was not 
total at time of accident. McKay v. Minnesota Commercial Men’s 
~ Baw: (MM. co ciccccciscccvsodwcctvcscucasisecoseedecesCosecercee 
Where court found that statement in application that insured was 
mentally and physically sound was true, it was immaterial 
whether or not it was a warranty. Church v. Fidelity & De- 
posit Co. of Maryland (Om) .occccsccicccdccniicsvadaescccceses 
Whether provision constitutes condition precedent or warranty of fact 
is question of intent and will be ascertained by considering lan- 
guage of the whole contract. Mumaw v. Western & Southern 
Lage. Ine. Co. (ORIG) 2 9.0:000 0.0:0.05.4 0 tndinee-o't.d e's obs vin OF vie sie bbe eee 
Where application is not attached answers become only representations. 
American Life & Accident Ins. Co. et al. v. Walton (Ark.)...... 
Mere incorporation of application into life policy does not convert into 
warranties mere representations. Merchants’ Reserve Life Ins. 
COv We BaemerGseG: Edo ccicccwcaccnhevncs ebegumebseeerséeces 
Material condition is “promissory warranty,” breach of which vitiates 
policy, Ellzey v. Massachusetts Bonding & Ins. Co. (La.)........ 
Breach of warranty in life policy is Barred of recovery nw the 
cases cited. Brunjes v. Metropolitan Life Ins. Co. (N. or 
“Condition precedent” is one to be performed before eteseneniy becomes 
effective. Mumaw v. Western & Southern Life Ins, Co. (Ohio).. 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 
Materiality of any fact not disclosed is as much a question of fact as 
that of nondisclosure or disclosure. Muller v. Globe & Rutgers 
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157 
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Fire Ins. Co. of City of New York—Muller v. Ins. Co. of State 
of Pensylvania (U. 8.) ‘ 


(282) Property being worth $2,000, although vendor had lien tor "$900, ‘pur- 


chaser had an insurable interest where he made no written 

application or voluntary representations as to the ownership, 

except to inform agent, who made no further inquiries, cannot 

be held to have acted in bad faith. Germania Fire Ins. Co. vs. 

Weageaets Ot OB. CE) ocd cd ionds cctweatedsveusalvecvecs Scececs 40 
Sole and unconditional ownership clause is reasonable and valid. Globe 

& Rutgers Fire Ins. Co. v. Creekmore et al. (Okla.)........++++ 683 
Statement as to other insurance will not avoid insurance unless state- 

ment be materia!. Employers’ Liability Assur. Corp., Limited, 

of London, Eng., v. Industrial Accident Commission (Cal.)..... 698 


MATTERS RELATING TO PERSON INSURED. 

Report on applicant made by medical examiner was such as is contem- 
plated by Code and insurer was estopped from setting up that 
assured was not in condition of health required by policy. Boult- 
fug Vv. New York Life Ine. Co. (TOW) .....cecccccccccesscescces 

Evidence does not conclusively show that representation that insured 
had not had fits or hernia was false. Olsson v. Midland [ns. 
Co. (Minn) . eee ec vcccce 

Representations that insured did not have fits ‘or “hernia or medical 
attention within five years are material. Olsson v. Midland Ins. 
Co. «Minn.) 

Where insured withheld information which would have caused refusal 
of application he was guilty of fraud invalidating nee: Whit- 
ney v. West Coast Life Ins. Co. (Cal.) 

So far as material to risk, representation that he had other “insurance 
substantially true though it had a few days before lapsed for 
nonpayment of dues. Merchants’ Reserve Life Ins. Co. v. Rich- 
ardson (Ind.) 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 


(A) 
(309) 


or Condition Subsequent. 
GROUNDS IN GENERAL. 


True meaning of forfeiture clause is not that instrument is upon breach 
thenceforth a nullity and has legal existence, but only that upon 
violation of covenants insurer shall cease to be bound by his 
covenants. Beauchamp v. Retail Merchants’ Ass’n Mut. Fire Ins. 

Co. (N. D.) oes deesneses ° Knaus 

Notice was insufficient in not stating clearly that policy would be for- 
feited if not paid on certain date. McDonald v.Atna Life Ins. 

Co. (N. Y.) weccsece os veope soee 620 

Provision declaring policy void if prohibited article be kept ‘or ‘used on 
premises means that it shall only be voidable at election of in- 
surer. New Brunswick Fire Ins. Co. v. Indiana Reduction Co. 
(Ind.) obbenacegagnreecess: 289 

Where policy contained no provision authorizing change of beneficiary, 
proof of anything said or done by insured after interest of bene- 
en vested is not permissible. Pape et al v. Pape et en 
al. (Ind.) 2 


MATTERS RELATING TO PROPERTY OR INTEREST INSUURED. 
Condition as to continuous clear space even if construed to exclude 
proximity of sawmill, reasonably meant an establishment work- 
ing wood at time of injury complained of. Smith v. National 
Fire Ins. Co. €N. C.) este 
Breach of occupancy provision in policy, notwithstanding ‘absence of 
casual connection between increased hazard and origin of fire. 
Royal Exch. Assur. of London v. Thrower (U. 8.)........-e-ee0% 
Subsequent occupancy of building by lessee was not change that in- 
creased contemplated hazard. Royal Exch. Assur. of London v. 
Thrower (U. 8.) 
Policy will not be avoided by increased hazard resulting from change 
in occupancy, unless it is within control or knowledge of insured. 
Royal Exch. Assur. of London v. Thrower (U. 8.)........«+.+ 
Vacancy provision is breached where tenants move from building ex- 
ree to return each week, but were prevented by weather. 
iverpool & London & Globe Ins. Co. vs. Baker CTE.) i icccccces 
Where insured moved goods to another residence there was no con- 
tractual relation between him and insurer in absence - on 
Camden Fire Ins. Ass’n v. Bond (Tex.)..... a ated 
Fire policy covering stock of intoxicating liquors described ‘as ‘mer- 
chandise is void as bei in furtherance of and directly con- 
nected with an act prohibited by law. Wood v. First Nat. Fire 
Ins. Co. (Ga.) 107 
Where property was taken by city but title had not passed it “aid “not 
affect validity of policy. Fort et al. v. Globe & os tee Fire 
Ins. Co. (N. Y.) 615 
There was no change in interest of title or in possession ‘as “avoids 
policy under “alienation” clause. Dodge Blevator Co. v. Hart- 
ford Fire Ins. Co. (Minn.) UNCLES on dasedecveeguevdccee ae 
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eee 


(329) There was no change in interest of title or in possession as avoids 
policy under “alienation” clause. Dodge Elevator Co. v. Hart- 
ford Fire Ins. Co. (Minn.) ... (pe Giivceesccecpe ce 

(332%) Issuance of policy with implied knowledge ‘amounted to waiver of 
warranty to extent indicated. Cherokee Brick Co. v. Ocean 
Accident & Guaranty Corp., Ltd. (Ga.).......cceececcsencences 

(332%) Subletting of loft was violation of clause in burglary policy—assign- 
ment of stock of goods for benefit of creditors violated clause in 
burglary policy against changes in condition or circumstances. 
Liss v. United States Fidelity & Guaranty Co. (N. Y.).....-.+eees 

(333) Where mill owner was advised of difference in rates between water 
power and gasoline power and remitted premium chargeable if 
water power only was used and thereafter the storage of fuel 

- gasoline enlarged the risk insurer was entitled to directed ver- 
dict. Corbin et al. v. Millers’ Mut. Fire Ins. Co. of Harris- 
WEG, - GID nn Fo nc Pine da Sb bc 6h ak sd dUEE Os bbb taeneet 2é6¥0s wav ced 

(335) There was substantial compliance with inventory clause when insured 
began business in November, 1913, having a complete inventory 
the policy was dated December 2, ‘1914, and insured kept neces- 
sary records, testified that not over $25 worth of goods were sold 
before January 1, 1914, and had begun to take a new inventory 

a few days before December 25, 1914, which was not completed 

when the fire occurred in January 1915. Westcnester Fire Ins. 

Co. et Bh. We. Moline. €Tagids vice ccnccccnt cc cusensdveecasecsicec 

On facts stated form of stock taking was sufficient to comply with 
policy. Springfield Fire & Marine Ins. Co. of = Massz., 

Vv. Geaped ot Gh CY.) 6... cvrcrivccsevinccnccdecesssédnes evcoses 
Where fire occurred less than 30 days after issuance of policy insured 
could recover though inventory had not been made. Spring- 

field Fire & Marine Ins. Co. of Springfield, Tees v. Shapoft 

OR. . GE, CEP) c cn cco ew ves cnt sins cette avedesneesaetsenye sdnepcceose 

Tron safe clause did not exact any specific system ‘or form of book- 
keeping, but would be satisfied if books and records would fairly 

show to man of ordinary intelligence all purchases and sales 

both cash and credit—not substantially complied with where 
there is a hiatus for an appreciable period in record precluding 
recovery on policy. Fidelity-Phenix Ins. Co. v. Williams (Ala.).. 
Minor errors and discrepancies shown to exist in books were not suffi- 
cient to justify forfeiture. T. J. Bruner Co. v. Fidelity & 
Casualty Co. of New York (Neb.).......... oevecebecaces 
Where books were insufficient to show value of merchandise at time of 
fire policy was forfeited—ledger containing only record of pur- 
chases by “bill,” was not, Without more, substantial compliance. 
Insurance Co of North America v. Williams (Ala.)...........+.. 

(336). Where son gave father policy for Christmas present on father’s dwell- 
ing, not knowing father had taken out another policy, father 
retained them both, and after burning of the dwelling, made ad- 


justment with insurer on donated policy, he could not recover’ 


on policy taken out by him. Gnat v. Westchester Fire Ins. Co. 
of New York (Wi8.).......e-000- eoesonccesocscessses 
Mere fact that insured had additional policy, canceled and took policy 
in different company did not work forfeiture. Attna Ins. Co. v. 
Smith, McKinnon & Son (Miss.)..... bn od BARA eee td wen ens de owns 
Both policies expanded to cover merger of interest of husband and 
wife and property became doubly insured. Stacy v. New Balti- 
more Mut. Ins. Ass’n (N. Y.) ....-.0+- peeoreverececs 
Violation of additional insurance provision renders "policy void and is 
not obviated by fact that original insurance is on a class of 
property rather than on any particular property. - Meyers v. 
German Fire Ins, Co. et al. (Neb.) ......-eee00% cowervereccceeve 


117 


464 


730 


130 


677 


677 


234 


469 


686 
678 


400 


Overinsurance clause should receive reasonable interpretation and - 


where $10,000 limit, $10,500 without authority forfeited policy. 

Insurance Co. of North America v. Williams (Ala.).......:..++5 

(349) Failure to pay premium when due worked a forfeiture. Benes v. 
Bankers’ Life $me. Co. (Tll.).......-ee00e Cc edecesevencececcoses 

Provision in policy that acceptance by assured of delinquent premiums 
should reinstate policy, but only cover accidental injuries sus- 

tained thereafter is valid and excludes injuries incurred while 

under suspension by reason of default. Ward v. Merchants’ Life 

& Casualty Co. (Minn.).......... ne aha 6 mae 05d seenstene 

Payment of premiums was a “condition " precedent” “and insured is 
bound thereby. Kilgore v. Loyal Protective Ass’n (N. H.)....... 

(354) Demand upon insured’s father for payment of premiums not sufficient, 
it not being alleged that he was not in any sense agent for that 

purpose. Southern Indemnity Ass’n v. Hoffman (Ala.)........ 

(362) Conceding that settlement in February making payment for disability 
and unearned premium and canceling policy was void because of 

insanity of insured, its only effect was to leave the policy in 

force until March Ist, and did not relieve insured from duty to 

pay premium after such date, where agent knew of insured’s 

insanity and understood the terms of policy. Kilgore v. Loyal 


438 
160 


316 


Protective Ass’n (N. H.)....... ems 00 ener eos ees eegacccocccs sl OO 


(364) Where application for reinstatement was in ignorance of insured’s 


(19) 
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(365) 


rights and in compliance with company’s directions and in belief 
induced by company that policy had lapsed, it did not estop in- 
sured from showing policy had not lapsed. George Washington 
Life Ins. Co. v. Norcross (Ky.)............+. eo ceccecccccecece 
Reinstatement—condition avoiding liability if insured died by his own 
hand within one year invalid, unless expressed in or made part 
¥ yoee - revived. Mutual Life Ins. Co. of New York v. Love- 
OK 'CAUAD. vocvicee s cee ccctneeeene cenens canes coeveccaddcccosesese 


91 


XI. Estoppel, Waiver, or Agreements Affecting Right to Avoid or For- 


(871) 


(372) 


(373) 


(375) 


(376) 


(378) 


(379) 


(380) 


(388) 


feit Policy. 


Where insurer has manifested an intent to waive forfeiture, it cannot 
subsequently withdraw waiver, unless induced by fraud. Beau- 
champ v. Retail Merchants’ Ass’n Mut. Fire Ins. Co (N. D.)..... 

Where insurer did not. cause insured to believe or change his position 
it is not estopped from insisting upon forfeiture for nonpayment. 
Kilgore v. Loyal Protective Aga’n (N. H.)......ceccecccccesceese 

Notwithstanding statute insurer may estop itself to rely on defense 
reserved to it in standard policy. Mercer v. Germania Fire Ins. 
CO. COPA) cos cyte nvccscesvcv¥edssevevence OV e Se scccssesesceoreese 

Agents may, under statute, waive warranty clause warranting that in- 
surance at same rate, terms and conditions is maintained in other 
company and such waiver will be binding. American Fire Ins. 
Co. v. King Lumber & Mfg. Co. (Fia.). ee aedovese eRens deece 

Insurer may waive forfeiture except when insured, by the Act, loses 
his insurable interest Beauchamp v. Retail Merchants’ Ass’n 
MGC. Fire Ins, CG. CO Di) os vessvcctter ese cevviewviscotteevcsccece 

Conditions for insurer’s benefit may be waived. Mutual Life Ins. Co. 
of New York v. Lovejoy (Al@.)......eeceeseececes ° 

Action on open policy is within rule that undisclosed principal may or- 
dinarily sue on contract made by his agent. Mercer v. Germania 
Vere Tee, CO. COG) ove ciccccsviecdsncvecdvsvcsvccgoedbicccvases 

Where agent advised divorced wife to get an assignment “of ‘policy, but 
said that policy was all right, when in fact it was void, insurer 
was estopped to defend on grounds of no interest. Mercer v. 
Germania Fire Ins. Co. (Ore ).......eeseceeeees Cee ecdsdocvoocee 

One who had ceased to be company’s agent had “no power to consent 
to additional insurance. MHaverly v. benno Fire Ins. 7 


CR i i. connec cua es ccd seveepatcndewuwetce ups 
Agent may waive forfeiture. Ingurance “Co. ‘ot North “America v. 
WVU CRD 5 iin nc hice tuct te ohbvecs weWtiende ebeleegeepedoces 


Status quo of parties maintained by nonwaiver agreement precluded 
either party from pleading or introducing evidence of a parol 
waiver. Insurance Company of North America v. Williams (Ala.) 

Agent's statement that policy would not be forfeited without notice to 
assured insufficient to continue policy after nonpayment of pre- 
mium. Curtin v. John Hancock Mut. Life Ins. Co. (N. Y.)..... 

Where agent knew that assured was mortgagee, company is estopped 
to deny it waived unconditional awnership provision of policy. 
National Fire Ins. Co. of Hartford, Conn., v. Carter et al. (Tex.). 

Knowledge of general agent of insurance company of facts material 
to risk is knowledge of company—broker acting within scope of 
authority is agent of company. New Brunswick Fire Ins. Co. v. 
Indiana Reduction Co. (Ind.)........eeeeeee8 eeasece 

If insured was deceived or fraudulently misled by agent as as to contents 
of application and was ignorant of false answer company will not 
be allowed to avoid policy—it must appear that that perversion 
of facts was work of one acting as agent of insurer. Travelers’ 
Protective Ass’n of America v. Belote (Ga.)......eseeeeeees 

Where agent fills out application incorrectly, error is chargeable “to 
insurer. Zimmerman v. Bankers’ Casualty Co. (Minn.)......... 

Where agent leaves out the categorical list of questions answers 
which would work a refusal of the application it and not the 
applicant is held responsible for the situation thus arising. 
Shinn v. National Travelers’ Ben. Ass’n. (Kans.)...........+++ 

Any declaration which leads insured to believe he may avoid forfeiture 
will estop insurer from insisting thereon. Interstate Business 
Men’s Acc. Ass’n v. Greene (Ark.).........0005 Tete vPeverveses 

Any action of company recognizing as existing contract with it the 
policy sued upon, after knowledge of forfeiture is a waiver. 
Springfield Fire & Marine Ins. Co. v. E. B. Cockrell Holding 
GR MIE aoe Cees pas viseevaregn bebe TS er er 

If insurer made unqualified ‘denial of liability, “it waived its right to 
insist upon insured contesting claims of injured employees against 
him. Farmers’ Handy Wagon Co. v. Casualty Co. of America 
GTOWO) icin cc ccc acne ceeded essere creer eed h Cred occeleGavessccces 

Where agent issuing policy subsequently. issued another policy covering 
same property, as agent of another company, first policy was 
thereby avoided in absence of agreement by him to indorse on 
first policy consent to additional insurance. Haverly v. West- 
chester Fire Ins. Co. (Tenn.)..... beeecccdenes Sveebescdeesedectes 
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696 
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Forfeiture is waived when insurer with knowledge of act of insured 
induces him to incur trouble or expense under belief that his 
loss will be paid. Beauchamp v. Retail Merchants’ Ass’n Mut. 
Fire Ins. Co. (N. D.) ectsesecs 

Insurer was warranted in inferring from application and from payment 
of lower premium rate that water power alone was used and that 
the use of auxiliary gasoline engine which was in operation when 
inaurer’s secretary had visited the mill for inspection had been 
abandoned and was not estopped from setting up breach of 
warranty. Corbin et al. v. Miller’s Mut. Fire Ins. Co. of Har- 
risburg (Pa.) 

Failure to pay was not excused by neglect or agent—fact that pre- 
miums were accepted in payments more than four weeks apart 
but not more than four weeks after they were due did not 
constitute a waiver. Curtin v. John Hancock Mut. Life Ins. 
Co. (N. Y.) 

Insurer waived right to avoid policy for removal. of goods in view of 
receipt reciting reduction in rate at new ee Camden Fire 
Ins. Ass’n v. Bond (Tex ) oveed 

Waiver implies an intention to forego a right ‘in express terms for 
conduct justifying a relinquishment of a right and does not 
arise in the absence of evidence of such intention or conduct. 
Kilgore v. Loyal Protective Ass’n (N. H.) 

Company cannot defeat recovery of policy on ground that premium was 
not paid, it having waived compliance by its conduct. Spencer 
v. National Life Ins. Co. of United States (Mo.) 

Where insured represented that party accompanying son was duly 
licensed chauffeur, insurer was not estopped from asserting 
contrary because by diligent investigation it might have as- 
certained such person was not as represented, nor did fact that 
insurer undertook defense of accident case, with full knowledge 
that it was not liable, estop it from claiming exemption from 
liability, as plaintiff could not predicate an estoppel on falsity 
of his own representation—where on last day of trial it was dis- 
closed that son was under 18 years immediately after verdict 
on following day, insurer moved to set aside verdict for new 
trial the submission of briefs and continuation of defense after 
such disclosure was not a waiver of insurer’s rights to disclaim 
liability. Morrision v Royal Indemnity Co. (N. Y.) 

By accepting risk without making inquiry insurer is deemed, 
sence of fraud, to have waived condition that policy should be 
void if building insured is not located on ground owned by in- 
sured in fee simple. Gregerson v. Phenix Fire Ins. Co. (Wash.). 

Provision voiding policy for keeping prohibited article on premises is 
waived. when known by insurer. New Brunswick Fire Ins. Co. 
v. Indiana Reduction Co. (Ind.) eeee 

Policy giving thirty days’ grace and providing for extended insurance 
after two or more payments, does not require, after one payment 
and default of more than thirty days, affirmative action of com- 
7, to forfeit policy. Bondurat vs. Missouri State Life Ins. Co. 

Os) 0 665% 060 ceve ° eBedoccdeoses 

Where insurer was notified ‘of “existence “ot "additional “insurance and 
continued to accept premiums, it is estopped from enforcing for- 
feiture. De Bolt vs. German-American Ins. Co. (Iowa)........ 

After accident insurer, with knowledge of false representation, can- 
celed policy under forfeiture provision returning premium un- 
earned at that time it is held that facts stated evidence as a mat- 
ter of law a waiver of forfeiture on ground of misrepresentation 
in application. Madden v. Interstate Business Men’s Accident 
Ass’n (Minn.) covetCescveesoecce 

On facts stated forfeiture is, as a matter of law, waived. Western 
Indemnity Co. v. Free and Accepted Masons of Texas (Tex.).... 

Association did not waive its rights by accepting premium where in- 
sured was not then engaged in prohibited occupation. Inter- 
‘state Business Men’s Acc. Ass’n v. Greene (Ark.)...... oe 

Insurer by its conduct and its retention of unearned premiums waived 
provisions of forfeiture against additional insurance. Yusko v. 
Middlewest Fire Ins. Co. of Valley City, N. D. (N. D.).........- 


Insurance Company by retaining control and exercising ownership over 
premium paid to local agent is estopped to deny liability not- 
withstanding local agent had no authority to make oral con- 
tract. Williams v. Home Ins. Co. (Kan.)...... eoccccce 


Agent knowing of change in possession and taking no steps toward 
forfeiture condition was waived. Terminal Ice & Power Co. v. 
Security Ins. Co. (Mo.) Seawb ke we 


Where insurer by receiviig without ehjuction premiums past due lead 
insured to believe that he was entitled to reasonable time for 
payment after maturity, it could not claim forfeiture for failure 
to pay on date fixed in policy. Southern Indemnity Ass’n vs, 
Hoffman (Ala.) 


(393) Sole ownership provision waived where authorized agent advised as- 
sured to transfer insurance to new owner and agreed to collect 
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unearned premium. Springfield Fire & Marine Ins. Co. v. E. B. 
OOS Re: GO, CORR ico toc 0 66 chs epee cetacevedet sages oe 
(395) Insurer denying liability for nonpayment is estopped from defending 
cn ground that written notice of injury or death had not been 
— as stipulated. Southern Indemnity Ass’n v. Hoffman 
a. ane 
(396) Where association sent blank forms to insured without knowledge “that 
he had changed to prohibited occupation it did not waive breach. 
Interstate Buginess Men’s Acc. Ass’n v. Greene (Ar 

Where company later furnished blanks for proof, after once denying 
ability, the action cannot be defeated on ground that proofs 
were not furnished within time stipulated. by policy. ee v. 
National Life Ins. Co. of United States (Mo.)......... 

On fact stated defense of falsity of statements was waived. 
Indemnity Co. v. Free and Accepted Masons of Texas (Tex.)..... 

(397) Nonwaiver agreement will not be extended by implication beyond ex- 
act terms and does not prevent company from being bound by 
statements made and acts performed after it had fully investi- 
gated the cause of loss. Beauchamp v. Retail Merchants’ Ass’n 
Mut. Fire Ins. Co. (N. D.). ° 

(399) Failure to give notice or proof of logs as required by “contract were not 
waived by company’s payment of loss to mortgagee, for whose 
benefit insurance was taken. Clark v. Casselman et al. (Cal.)... 

(400) ee means indisputable. Stean v. Occidental Life Ins. Co. 
(N ) 

Two year incontestability provision precluded company trom defending 
on ground of suicide, where policy had been in force more than 
two years, though committed within one year after reinstatement. 
Mutual Life Ins. Co. of New York v. Lovejoy (Ala.) 

Insurer could not set up breach of warranty not amounting to fraud 
after two years expired, although insured died before such time. 
Monahan v. Metropolitan Life Ins. Co. (Ill.).... 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE. 


(402) Mere increase of sea peril by removal for belligerent purposes of aids 
to navigation does not afford ground for recovery under policy 
of maritime insurance protecting against war risk only. Muller 
v. Globe & Rutgers Fire Ins. Co of City of New York. Muller 
v. Ins. Co. of State of Pennsylvania (U. S.)..........65- ‘ 

(418) That cause is proximate which sets other causes in motion and an in- 
tervening act is not a “proximate cause’’—as vessel would not 
have been boarded, or directed to proceed during night, but for 
the war, loss was proximate result of acts authorized in prose- 
eution of hostilities and hence covered. by policy. Muller v. 
Globe & Rutgers Fire Ins. Co. of City of New York.—Muller v. 
Ins. Co. of State of Pennsylvania (U. S.).........66- eoeeeseoece 


(B) INSURANCE OF PROPERTY AND TITLES. 


(421) If explosion was. incident to fire insured against insurer is liable for all 
loss, both that caused by fire and explosion—proximate cause as 
applied to insurance is the same as in other branches of law— 
Where fire on distant premises caused slight explosion which 
caused another fire, which caused a terrific explosion of dyna- 
mite damaging plainitff’s canal boat the “proximate cause” was 
by fire. Bird v St Paul Fire & Marine Ins. Co. (N. Y.) 

(422) Exomption from explosion provision does not exempt from liability 
where fire preceded and proximately caused explosion. Western 


401 


316 


184 


128 


396 


623 


- 624 


403 


403 


Ins. Co. of Pittsburgh, Pa., v. Skass et al. (Colo.)...... sees 524 


(423) Tornado policy covered injury to metal smokestack, provisions “to the 
contrary notwithstanding. Walker v. Fire Ass’n of Philadel- 

phia (Mo.) 

(426) pasiee policy for loss by “persons who shall have made entry into 

. euch safe or safes by use of tools, or explosives directly there- 
upon” does not cover burglary where building is wroken into, 
safe opened by working combination and inner wooden drawers 
containing money, broken — Blank vs. National Surety Co. 
CTowa) , .cscrcccocres eoesccesee 

Damage was not directly but only indirectly. and ‘consequentially due to 
burglary, theft or larceny and there could be no recovery. Downs 
v. New Jersey Fidelity & Plate Glass Ins. Co. of Newark (N. 7) 

Entry into safe was made by use of explosives and it was material that 
outer doors had not been opened with tools T. J. Brunner Co. 
v. Fidelity & Casualty Co. of New York (Neb.) 

1426) Fact that cattle died in stockyards during very cold weather did not 
affect lMability of transportation insurer, where cattle died as 
result of injuries received in transit. Estes v. Hartford Fire Ins. 
Co. (Mo.) aes 

(427) “Direct loss by fire’ means merely “immediate’’ or “ proximate” as wrt 
tinguished from “‘remote.” Western Assur. Co v. Hann (Ala.). 


(C) GUARANTY AND INDEMNITY INSURANCE. 


(430. Surety bond construed to indemnify bank from loss occasioned by offi- 
cial’s fraud or dishonesty and plaintiff may recover without tech- 


(22) 


709 


469 
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nical proof such as required in criminal prosecutions. Delaware 
State Bank v. Cotton et al. (Kan.) 

Banking association entitled to recaver for losses sustained in hon- 
oring checks drawn on account of bookkeeper, who obtained the 
honoring of his checks by representing that check which he de- 
posited to his account, drawn on another bank, was good, when 
in fact it was worthless. Maryland atemrrein Co, v. First Nat. 
Bank of Montgomery, Ala. (U. 8.) 

Misappropriation of funds does not necessarily mean actual cash, be- 
cause “funds” is a much more comprehensive term—where 
cashier deposits his note of no value and issues certificates,of 
deposit thereon it-is the same as if he had misappropriated cabh. 
National Surety Co. et al. v. Williams (Fia.) 

Indemnity insurer may fix time limit for its liability for secret breaches 
of trust First Nat. Bank of East Islip v. National Surety 
Co. (N. Y.) 

On facts stated there was new defalcation for which surety was lia- 

Bank not required to give notice when it was not so far informed of 
conduct of its cashier and of intent accompanying conduct, as 
to be aware that he was guilty of what amounted to embezzle- 
ment or larceny. United States Fidelity & Guaranty Co. v. 
Walker, Superintendent of Banks of State of Alabama (U. S.)... 

Policy agreeing without exception to indemnify insured ainst loss 
from use of his automobile does not furnish security for loss in- 
curred by insured, where automobile was operatea with his con- 
sent by a minor under eighteen in violation of law. Messersmith 
vs. American Fidelity Co. (N. Y.)....-eseeeeees 

Insured had right to insert as many exemption clauses as it thought 
was proper. Fidelity & Casualty Co. of New York v. Palmer 
BOE Ss CURB oa rack vans kes colaen’ anen6 ddreschadeen neediness 

Where employer borrowed money to pay judgment, transaction involved 
a “loss’” to employer within meaning of clause of policy. Garet- 
son-Greason Lumber Co. v. Home Life & Accident Co. (Ark.).. 

On facts stated assignment was invalid and imposed no liability upon 
casualty company. Young v. Wilson et al. (Wash.)...... 

Removal of wall was not demolition or wrecking of any structure 
within the meaning of employer’s liability policy. ae v. 
4£tna Life Ins. Co. (N. J) wae ve 

Insurer was not liable to indemnity for damages paid to elevator pas- 
senger injured while elevator was being operated by employee 
under age, although accident was due to structural defect. Fi- 
delity & Casualty Co. of New York v. Palmer Hotel Co. (Ky.)... 

Insurer was not liable for judgment recovered against insured arising 
out of an accident to insured’s automobile driven by son under 
18, unaccompanied by duly licensed chauffeur. Morrison v. 
Royal Indemnity Co. (N. Y.) 

LIFE INSURANCE. 


Public policy does not prohibit recovery on policy procured and 
issued in good faith, where death resulted from criminal opera- 
tion, policy not expressly providing against liability for death 
from such cause. Mutual Life Ins. Co. of New York v. Gul- 
ler «Ind.) 

Attempt to escape from officer had no connection with insured call- 
ing. American Mut. Benefit Ass’n v. Joshua (Tex.) 

Clause contemplates suicide only and does not include death from 
septicemia caused by miscarriage. Mutual Life Ins. Co. of New 
York v. Guller (Ind.) . oo 

Life suicide statute is applicable to corporation organized under laws 
pertaining to life and accident insurance) Wheeler v. Business 
Men’s Acc. Ass’n of America (U. 8.) 


ACCIDENT AND HEALTH INSURANCE. 


The word “accident” should receive its ordinary and popular defini- 
tion as an unusual and unexpected occurrence, or one that takes 
place without foresight or oa of the person affected. 
Clay vs. State Ins. Co. (N. oe eeedvvcevedteregvereseveccccespos 

Words “accident” and waccidestal™ a to be corstrued and considered 
according to common speech and common usage of people gen- 
erally—accident defined. Lickleider v. Iowa State Traveling 
Men’s Ass’n (Iowa) eccvcee 

That insured may have been negligent and that such negligence may 
have contributed to his injuries was no defense. Lickleider v. 
Iowa State Traveling Men’s Ass’n (Iowa) decerecreccs 

Alleged exertion must not only be extraordinary and somethin as ree 
what the normal capacity and strength of insured wou 
but insured must himself have been conscious that he a a 
ceeding such limit upon his bodily power. Lickleider v. Iowa 
State Traveling Men’s Ass’n (Iowa). 

Where policy provided for liability if insured. is killed by collapse ‘ot a 
building, liability arises when insured is killed by collapse of 
any substantial portion of building and the word “building” in- 
cludes the structure. Great Eastern Casualty Co. v. Blackwelder 
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(453) Risk in voluntarily crossing in rowboat flooded river to attempt to de- 
stroy by dynamite an ice gorge was not incident to office or 
occupation. Rommel v. National Travelers’ Benefit Ass’n (Iowa) 

(454) Contract did not apply to natural illness following breaking of leg, 
sickness being disabilities which are the natural results of disease 
arising from a pathological condition. Beaudoin vs. La Societe 
St. Jean Baptiste de Bienfaisance de Biddeford et al. (Me.).... 

(455) Accident contract was intended to apply to all cases of disability which 
are natural and ordinary results of external injury due to ac- 
cident. Beaudoin vs. La Societe St. Jean Baptiste de Bien- 
faisance de Biddeford et al. (Me.)..... 

@t is not enough that death itself is accidental, ‘in the sense of being 
unintended, unexpected, or unforeseen—word “accidental” means 
happening or coming by chance or without design, casual or 
fortuitous, and is opposed to design, so that a means is not acci- 
dental when employed intentionally, though it produces result 
not expected or intended—death from erysipelas caused by rub- 
hing boil with soiled hands was not accidental. Maryland Casu- 
alty Co. v. Spitz (U. 8.) 

Where holder of accident policy died by drowning, the Lusitania hav- 
ing been sunk by submarine, beneficiary could recover thereon, 
though policy exempted ability for loss by injuries from fire 
arms or explosives. Woods v. Standard Acc. Ins. Co. of De- 
troit, Mich. (Wis.) 

Sunstroke of traffic policeman while performing duties in usual way, 
held within policy insuring against injuries sustained through 

. accidental means Higgins v. Midland Casualty Co. (Ill)...... 

5) Under clause in accident policy insurer should be limited where there 
were no external marks on body, sprained wrist and swollen ab- 
domen were sufficient external marks. American Life & Acci- 
Gem. tae, Co. Ot ob V. “SPOIOO CRT) ccccces coe srecevecesespes 

Obvious risk is one which would be plain and apparent to reasonably 
prudent and cautious person. Rommel v. National Travelers’ 
Benefit Ass’n (Towa) 

Intentional killing of insured by third person does not of itself ‘with- 
draw the claim for protection of policy, and test of liability is 
whether insured, being in the wrong, was aggressor—homicide 
was not accidental, within policy insuring against death by ex- 
ae a or accidental means. Clay vs. State Ins. Co. 
( eeeceg 

Death by murder is covered by an accident policy insuring against 
scheduled injuries, including death, notwithstanding clause pro- 
viding. the insurance shall not extend to any loss due to the act 
of any person done to “injure” insured, or to disability or death 
resulting from an injury produced by discharge of a firearm, 
unless the accidental discharge be established by a disinterested 
eyewitness; “injure,” in view of what follows, not being used 
contrary to its ordinary popular meaning so as to include kill. 
Interstate Business Men’s Accident Ass’n vs. Dunn (Ky.)...... 

Complaint alleging that plaintiff while asleep, by some means unknown 
to him, suffered complete loss of testicles showed accidental in- 
jury within meaning of policy. Harrison v. Interstate Business 
Men’s Accident Ass’n of Des Moines, Iowa (Ark.) ° 

(465) Under policy silent as to effect of suicide insurer is liable though in- 
sured committed suicide if at time he was insane. Olsson v. Mid- 
land Ins Co. b soe 

(466) If insured’s arteries were sclerotic, but the “sclerosis was only such as 
would accompany increases of years, fact that bodily injury sus- 
tained by him would more likely be fatal than if such condition 
did not exist, would not prevent recovery. Lickleider v. Iowa 
State Traveling Men’s Ass’n (Iowa) 

Provision that insurance does not cover loss from injuries resulting 
from hernia not applicable where insured received injury by fall- 
ing, from which hernia resulted. Schwindermann wv. Great 
Eastern Casualty Co. (N. D.) 

Loss of sight in eye from embolus or floating clot due to plaintiff's 
general condition but possibly aggravated by intentionally lifting 
goods, is not covered by policy insuring against injuries sus- 
tained through accidental means and resulting, exclusively of 
other causes, in disability. Salinger v. Fidelity & Casualty Co. 
of New York 


XIII, Extent of Loss and Liability of Insurer. 
(B) INSURANCE OF PROPERTY AND TITLES. 


(493). Total loss occurs when goods are rendered valueless, though consider- 
able bulk remains intact. Springfield Fire & Marine Ins. Co. of 
Springfield, Mass., v. Shapoff et al (Ky.). 

(495) Amount of loss recoverable is difference between value of building be- 
fore fire and value of part remaining after fire. Second Society 
of Universalists in Town of Boston v. Royal Ins. Co., Ltd., 
al. (Mass.) 

(502) Measure of recovery in action on fire policy covering household 
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furniture, etc., is not the difference or depreciation in reasonable 
market value, as they have no market price, as that expression 
is commonly used. Haden vs. Imperial Assur. Co. (Mo.)...... 

(504) In view of statute one whose barn was insured in several companies 
could recover on valued policy full amount regardless of other 
Fo Horine et al. v. Royal Ins. Co., Limited, of Liverpool 

0. 

“Pro rata clause’ applies only” in case defendant's’ policy is valid and 
does not constitute waiver of provision for forfeiture in case of 
additional insurance being taken without consent. Meyers v. 
German Fire Ins. Co. et al. (Neb.) 

(508%) As bond and rider bore different dates and it was obvious that rider 
was intended to protect plaintiff on account of defalcations not 
discovered within period prescribed by old bond after it changed 
surety companies, defendant was liable. Maryland Casualty Co. 
v. First Nat. Bank of Montgomery, Ala. (U. 8.) 


GUARANTY AND INDEMNITY INSURANCE. 


Provision in rider referred only to shipments made prior to execution 
of policy, so that where insured sued for losses under policy alone, 
1 per cent on sales prior to date thereof could not be subtracted 
in determining insurer’s liability. Knobel et al. v. London Guar- 
tee & Accident Co., Limited (N. Y.) 

Having once assumed defense insurer cannot relieve’ itself of measure 
of liability by an unwarranted withdrawal from case. Standard 
Printing Co. vs. Fidelity & Deposit Co. of Maryland (Minn.).. 

Provision in policy that no claim shall be valid for more than one of 
losses specified does not limit insurance under different sections 
of policy. Schwindermann v. Great Eastern Casualty Co. (N. D.). 

Money expended in defense not to be included in limit of liability 
previously fixed, insurer was liable for taxable costs in addition 
or ene sum. Casey-Hedges Co. v. Southwestern Surety Co. 

enn, 

Where insurer assumes exclusive control of defense and becomes liable 
for payment of judgment obtained by employee and an action 
may be maintained by employer to recover from insurer amount 
of judgment for benefit of employee without payment of judg- 
ment and may recover expenses incurred in defense of employee’s 
action after insurer withdrew. Standard Printing Co. vs. Fidelity 
& Deposit Co. of Maryland (Minn.)........... 

“Defend” does not mean to successfully defend. Treloar v. Keil & Han- 
non et al. (Cal.) 

Promissory note and discharge of judgment against insured Is “pay- 
ment” of debt when made in good faith, but where provision 
is that no action will lie except for loss actually sustained and 
paid in money note does not satisfy terms of policy. Hebojoff v. 
Globe Indemnity Co. of New York (Cal.)......ceseccesceeseseecs 

In absence of evidence of bad faith company is liable where judgments 
were recovered against insured and borrowed money with which 
it paid judgment, giving its note to lender, and afterwards took 
up note by assigning its cause of action against insurer. 
Campbell v. London & Lancashire Indemnity Co. of America 
(N. Y.) 

Where insured became bankrupt after affirmance of judgment on claim 
covered by policy and surety on its appeal bond paid off judg- 
ment, took assignment thereof and an assignment of policy, it 
was entitled tm recover against insurer as situation was same 
as though insured had borrowed money and paid judgment. 
Home Life & Accident Co. v. General Bonding & Casualty Co. 


LIFE INSURANCE. 


Incontestable clause does not preclude defense of suicide, where suicide 
clause is part of policy providing how much shall be due and 
payable in event of self-destruction. Stean v. O-cidental Life 
Ins. Co. (N. M.) 


The offer of compromise not having been made by duly authorized 
representatives of deceased employee, insurer was powerless to 
accept it, and consequently was not liable to tmsured in the 
arm amount. Georgia Life Ins. - vs. Mississippi Cent. 

. 0. 


ACCIDENT AND HEALTH INSURANCE. 


Assured hurled against and under a passing train of cars sustained 
injuries resulting in loss of left arm and fingers of right hand, 
held to be one accident and one loss, within the meaning of the 
policy, for which he was entitled to full monthly indemnity for 
48 months. Kangas v. Standard Acc. Ins. Co. (Minn.) 

Insured could not recover for illness which practically incapacitated 
him, but during which he visited his office for a few minutes each 
day. Pirscher v. Casualty Co. of America (Md.). 

On facts stated insured .was entitled to indemnity for four and one- 
half months of nonconfining illness. Masrachusetts Bonding & 
Ins. Co. v. Gramling (Fia.)...... 
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(527) An injury to hand whereby insured lost use of hand was not within 
. provision of policy, as severance means the removal of anything, 
ete. Metropolitan Casualty Ins. Co. v. Shelby (Miss.) 

(530) Under policy providing that loss resulting from septicemia should be 
regarded as resulting from sickness and fequired payment of 
sick benefit only, beneficiary could recover for death of insured 
from septicemia following upon a sprained ankle, only sick bene- 
fit for period between time of injury and date of death. 

Anderson v. Great Eastern Casualty Co. (Utah)........ 

(532%) Dehenture certificate providing for extended insurance on repayment 
of 50 per cent of gross premiums provided that if any loss should 
be paid to insured during any period covered by insurance there 
should be no return premium in cash, entitled the insured to re- 
cover one-half gross premium, although during first year of 
polley a lose had been paid. Wolf v. United States Gaamalty Co. 

» ‘ 


XIV. Notice and Proof of Loss. 


(535) Provision that no action should lie against company until notice of 
logs had been given could not be relied on to defeat recovery 
altogether. Germania Fire Ins. Co. vs. Nickell et al. (Ky.)... 

Fact that partnership has a reasonable and bone fide doubt as to ex- 
istence of any injury or liability to one scalded by jet of steam 
cannot be used to deprive insurer of its contractual right to have 
immediate notice. McCarthy v. Rendle et al. (Mass.)........ 

Proof of loss mailed to , waa insufficient, since agents were 
plaintiff's agents. avis & Son, Limited, v. Russian Transport 
& Ins. Co. (N. Y.) 

Re-insurance—attorneys dor plaintifr particularly retained for each case 
had no authority to receive such summons on plaintiff's behalf. 
General Acc., Fire & Life Assur. Corp., Limited, v. Pacific Coast 
Casualty Co. (U. 8.) 

Stipulation as to immediate notice is reasonable requirement that must 
be reasonably construed in connection with attendant circum- 
stances. Midland Glass & Paint Co., Limited v. Ocean Accident 
& Guarantee Corp., Limited (Neb.). 

Mailing proofs to insurer at Petrograd, 46 days after ‘fire’ ‘aia “not 
establish due service of proof of loss within 60 ey, A. Davis 
« Son, Limited v. Russian Transport & Ins. Co. (N. 

Statute does not mean that notice given after ninety days may not “be 
permissible when circumstances disclose that delay was not un- 
reasonable and where evidence did not show that company was 
injured by delay. Fidelity & Casualty Ins. Co. of New York 
v. Mountcastle (Tex.) 

Question of what constitutes reasonable time depends upon circum, 
stances and opportunity for giving pate. Metropolitan Casualty 
Ins. Co. of New York v. Johnson (U. 8.) 

Failure to submit proof of loss within time specified is not fatal to 
action on policy. Southern Idaho Conference Ass’n of Seventh 
Day Adventists v. Hartford Fire Ins. Co. (Idaho) 

Where loss of eye did not result within 20 days after accident, to give 
notte of injury after such time was sufficient. mpepter v. 
Standard Acc. Ins. Co. (Wis.) geVanese 

Condition requiring immediate notice was void under statute. “Western 
Indemnity Co. v. Free and Accepted M s of Texas (Tex.).. 

Language of bond is to be taken most strongly against insurer and 

* would have to be most explicit to warrant conclusion that asso- 
ciation’s statement of losses should be more particular than 
proof necessary to recovery. Maryland Casualty Co. v. First 
Nat. Bank of Montgomery, Ala. ¢U. 8S.) 

Where insured immediately after ascertaining loss of sight notified 
company it was sufficient within policy requiring notice within 
20 days after accident. Sheafor v. Standard Acc. Ins. Co. (Wis.). 

(542) Proofs cannot be deemed insufficient because insured in computing 
transportation charges had enhanced value of oil. Globe & Rut- 
gers Ins. Co. of City of New York v. Prairie Oil & Gas Co. (U. 8.). 

Substantial compliance is sufficient, though failure to comply will de- 
feat recovery—proofs were gufficient. Globe & Rutgers Ins. 
Co. of City of New York v. Prairie Oil & Gas Co. (U. 8.)... 

Not appearing that proof of death was submitted or that company 
waived it, verdict for plaintiff was authorized. National Life 
Ins. Co. of the United States of America v. Jordan (Ga.)...... 

Liability is not conditioned upon affirmative showing made in proof of 
less, rather than upon facts as they really exist upon trial of 
eause. Business Men’s Acc. Ass’n of America v. Cowden (Ark.). 

(548) Failure to sign statements made under oath before notary public, did 
not shew noncompliance with clause requiring submission to ex- 
aminations under oath. Barbour et ux. v. St. Paul Fire & 
& Marine Ins. Co. (Wash.) 

Examination of insured under oath before state fire marshal did not 
satisfy provision of policy requiring her. to submit te examination 
under oath by person named by company—that sworn proof of 
loss and inventory to which company made no objection was 
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furnished did not excuse insured’s failure to submit to examina- 
tion. National Fire Ins. Co. of Hartford, Conn. v. Humphrey 
et al (Tex.) 

Where blanks which attorney made out for insured, through error 
omitted statement of lien, insured was not guilty of false swear- 
ing where insurer had knowledge of lien it could not take 
advantage of provision of avoidance for misrepresent .ion or 
concealment. Germania Fire Ins. Co. vs. Nickell et al. (Ky.).. 

Honest oavervaluation does not defeat recovery, but intentional and 
fraudulent overvaluation is fatal. Archibald v. Granite State 
Fire Ins. Co. b 

Palse statements under oath must be intentionally made in order’ to 
avoid policy. Springfield Fire & Marine Ins. Co. of Springfield, 
Mass., v. Shapoff et al. (Ky.) 

On the facts stated the admission of such liability and of such facts 
amount to a waiver of the conditions of policies, requiring 
proof of ioss to be filed with the companies within sixty days 
from and after the fire. Milwaukee Mechanics’ Ins. Co. et al. 
vs. Sewell et al.” (Okla.)......... 

As defendant’s agent expressly ‘stated he. was not intending to waive 
any rights of defendant, fact that matter was discussed did not 
preclude defendant from relying on insured’s failure to give 
prompt notice and proof of injury within tfme required. Sweeney 
v. Travelers’ ‘Ins. Co. of Hartford, Conn. (Mich.) ovccee 

Where general agent notified of claim led plaintiff to believe that 
giving of written notice was unnecessary, defendant is estopped 
te defend on that ground. Farmers’ Handy Wagon Co. v. 
Casualty Co. of America (Iowa) 

Defects in proofs were waived. Globe & Rutgers Ins. Co. of City of 
New York v. Prairie Oil & Gas Co. (U. 8. 

On facts stated conditions in bond were waived. Western Indemnity 
Co. v. Free and Accepted Masons of Texas (Tex.)........ss++55 

“Immediate notice’ was waived by conduct of company in placing its 
denial of liability upon other distinct grounds. Delaware State 
Bank v. Colton et al. (Kan.) 

Mere fact that payment of premium tendered before death was refused 
by agent on ground that policy had lapsed does not show 
waiver. National Life Ins. Co. of the United States of America 
Ve GOGO. (GRD hb008 daclca coc ccvadsd cpuncavekd st beeveakeder asics 

Specification of particular defect in proofs of loss is a waiver of others. 
Globe & Rutgers. Ins. Co. of City of New York v. Prairie Oil & 
Gas Co. (U. 8.) 

Proof of loss is waived, by accepting without objection as to form, 
proofs offered by claimant. Business Men’s Acc. Ass’n of America 
v. Cowden 

Where company pleaded compromise settlement and payment of loss, 
it waived conditions precedent in policy. National Union Fire 
Ins. Co. of Pittsburgh, Pa. v. School Dist. No. 60 of Washington 
County (Ark.) 


Adjustment of Loss. 


Provision for appraisal in case of disagreement and making this a 
condition precedent to action contravenes the act, prohibiting 
any condition of an insurance policy depriving insured of right to 
jury trial on any question of fact arising under the policy. 
Firemen’s Ins. Co. of Newark, N. J., vs. Davis et al. ¢Ark.).... 

Clause providing for arbitration in event of disagreement as to amount 
of loss is void. Insurance Co. of North America v. Kempner et 
al. 

Where parties entered into agreement for arbitration, it is a common- 
law submission to arbitration and may be revoked by either 
party at any time before award—where attorney requested re- 
formation of appointment of insurer’s arbitrator it must be deemed 
to have been revoked. Insurance Co. of North America v. 
Kempner et al. 

Action subsequent to appraisal is one not on award but on policy to 
recover appraisment. Pierce’s Loan Co. v. Netherlands Fire 
& Life Ins Co. of Hague, Holland (Mo.) 

Award of referees not made in good faith was invalid. Second Society 
of Universalists in Town of Boston v. Royal Ins. Co., Ltd, et 
al. (Mass.) 

If adjusters denied all liability, it was unnecessary for insured to 
attempt to carry out appraisal agreement. Springfield Fire & 
Marine Ins. Co. of Springfield, Mass., v. Shapoff et al (Ky.) 

After fire adjuster told insured that he was firebug and to stay away 
from goods, companies could not complain that insured did not 
carry out agreement to separate goods. Springfield Fire & 
Marine Ins. Co. of Springfield, Mass. v. Shapoff et al. (Ky.) 

Recefpt by insured of $14. in payment of claim for total disability in- 
cluding doctor’s bills, the. amount paid being only amount of 
doctor’s bills, did not constitute settlement in full for injuries 


(9 
4 





Insurance Law Journal, Vol. 51. 


sustained. Fidelity & Casualty Ins. Co. of New’ York v. Mount- 
castle (Tex.) 


XVI. Right to Proceeds. 


(580) Where seller of property effects insurance under contract to sell, such 
as collateral security for debt, and seller must give credit 
to buyer for any amount collected thereon and when exceeding 
debt per residue to buyer. Camp & Meehl v. Christo Mfg. Co. 
Inc. (Va.) . 

(581) Asean made to company to substitute purchaser as assured in 
policy—company imposed certain reasonable conditions, which 
were not complied with until after loss when company canceled 
policy and return unearned premium to mortgagor and mortgagee 
cannot recover. Longfellow v. National Fire Ins. Co. (Kans.).. 

(583) Statute does not effect rights of insurer under contract neither law nor 
public policy of this state forbids payment of proceeds of in- 
surance policies to administrator of person who dies in this 
state. Equitable Life Assur. Soc. of the United States of 
America v. McRee (Fila.) 

On facts stated surviving widow wag entitled to proceeds to exclusion 
of insured’s sister. In re Ensign’s Estate (lowa) 

Beneficiary’s interest being mere expectancy before death of insured, 
she had no right to gross face of policy, but only net amount 
after indebtedness was paid. Walker v. Penick’s Ex’r (Va.).... 

Receipt of brothers who paid for nurse, undertaker, etc., was under 
facility of payment clause in policy, good defense in suit by wife 
for proceeds where she neglected him. Walser v. Gate City 
Life & Health Ins. Co. (N. C.) 

Where a second wife predeceased insured, children of both marriages 
were entitled to proportionate share Pape et al. v. Pape et 
al, (Ind.) 

Where wife took out and paid for policy on husband’s life, and sued 
for divorce, judgment was rendered but not filed, she had right to 
collect amount on his death. Bradley v. Bradley’s Adm’r et 
al (Ky.) 

Where policy was payable to insured’s second wife, for her sole use if 
living, or if not to their children, insured’s son by first wife took 
a contingent interest. Pape et al. v. Pape et al. (Ind.) 

Provision that insured reserved no right to change beneficiary vests in 
beneficiary interest of which it could not be deprived. Coleman 
v. Northwestern Mut. Life Ins. Co. (Mo.)........ese00% 

Interest of designated beneficiary vests upon execution and delivery of 
policy and unless it authorizes change of beneficiary without 
consent, insured cannot make such change. Condon et al. v. 
New York Life Ins. Co. of New York et al. (Iowa) 

Fraternal Act limiting class who may be beneficiaries is constitu- 
tional and applies to a designation after it became effective, of 
a successor to deceased beneficiary under certificate issued be- 
fore enactment. Machado v. Ellison et al. (Cal.).........0605 ° 

If right to object to nonperformance of ministerial act by officers of 
life insurer in relation to change of beneficiary remains in in- 
surer, insurer alone can insist upon it and can waive it, as by 
making no attempt to recall indorsement of change of beneficiary, 
made after insured’s death, upon learning thereof and bringing 
new beneficiary into court by its bill of interpleader—change of 
beneficiary made shortly before death and received by insurer 
and properly indorsed on policy accomplished change. State Mut. 
Life Assur. Co. v. Bassett et al. (R. I.) 

Wife who predeceased insured had no vested right or interest in death 
benefit. In re Hammer, Public Administrator.—In re Fox’s 
Estate (N. Y.) 

Where policy was payable to second wife if living, ‘it not. to their chil- 
dren upon her death, children who survived, including son by 
first wife, took vested interests and upon son’s subsequent death 
his heirs succeeded. Pape et al. -v. Pape et al. (Ind.) 

Insured unless authorized by policy cannot change beneficiary and in- 
surance goes to estate of beneficiary who predeceased insured. 
Condon et al v. New York Life Ins. Co. of New York et al. (Ia.) 

Where life policy was payable to insured’s creditor as interest might 
appear, there was no allegation that such creditor had interest 
in policy, deceased’s personal psorasenenn se was proper party to 
sue. Benes v. Bankers’ Life Ins. Co. (IIl.) 

Where written consent was not obtai . ” assignee from ‘Insurea “he 
could not demand a paid-up po Emery v. Manhattan Life 
Ins. Co. (Ky.) 

Where purchaser of mortgaged premises took out insurance and as- 
signed policy to mortgagor to be applied to payment of debt, 
and latter interpleaded insurer in foreclosure action he could 
recover whether such assignment was in trust or otherwise. 
Lumbermen’s Nat. Bank of Menominee, Mich., v. Corrigan et 
al. (Wis.) 

Clause relating to transfer of interest is not to apply to assignment. 
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after loss. West Florida Grocery Co. et al. v. Teutonia Fire Ins. 
Co. (Fia.) 


XVII. Payment or Discharge, Contribution, and Subrogation. 
XVIII. Actions on Policies. 


(595) Ingurer cannot defeat on ground its offer of replacement was rejected, 
where it did not offer to replace oil with similar oil. Globe & Rut- 
gers Ins. Co. of City of New York v. Prairie Oil & Gas Co. (U. 8.) 

Where option is exercised to replace contract from that time becomes - 
converted into new and independent undertaking. Globe & Rut- 
gers Ins. Co. of City of New York v. Prairie Oil & Gas Co. (U.8.) 

On the facts stated the effect of the order was to continue the. re- 
straining order as to the administrator of insured and the court 
did not err in so continuing it. Chance vs. eee Life 
Tne. Ce. (GR). coccccrice é 

Article 4955, being void because ‘its purpose was “not expressed. in title 
and having gained nothing by re-enactment is void as in conftict 
with Const. art. 38, Sec. 35, so that judgment awarding 12 per 
cent penalty for failure to pay loss on indemnity vond was im- 
proper. Western Indemnity Co. v. Free and Accepted Masons of 
Texas (Tex.) 

Statute not intended to penalize accident company for policies” written 
and which matured in another state. Business Men’s Acc. 
Ass’n of America v. Céwden (Ark.) eo 

Allowance by trial court of $100 attorney’s fees was excessive by sum 
of $50 in a $165 action. American Nat. Ins. Co. v. Blalock (Tex.) 

Failure of insured to'furnish supersedeas bond did not release com- 
pany from liability—making conditional agreement did not re- 
lease company as its rights were not affected thereby. Powers 
v. Wilson (Georgia Casualty Co., Garnishee) (Minn.)........... 

Suit for negligent burning of building, an allegation in the declara- 
tion that it had in force policy of insurance, sufficiently alleges 
that it was under legal duty to pay such indemnity. Phenix 
Fire Ins. Co. vs. Virginia-Western Power Co. (W. Va.)........ 

A stipulation and order, as between owners and city, that, if owners 
collected from insurer loss accruing prior to passing of title to 
city, the latter should be relieved from its award by such amount, 
without prejudice to renewing claim on failure to so collect, is 
equitable, and does not preclude recovery from insurance com- 
pany, as impairing insurer’s right of subrogation, where the loss 
is unpaid, and was not caused by city. Fort et al. v. Globe & 
Rutgers Fire Ins. Co. (N. Y.) 

It is a general -rule applicable to insurance and indemnity contracts 
of all kinds, that insurer, paying to assured amount of loss, is 
subrogated in corresponding amount to assured’s right of action 
against any other person and this applied where clerk in post 
office stole registered packages of bank notes and the United 
State paid $50 on account of theft of each peqsegs. United 
States v. United States Fidelity & Guaranty Co. (U. S.)........ 

Where insured submitted to examination under oath and failed to sign 
original copy she complied with policy requiring her to sub- 
mit to examination. Barbour et ux. v. &*. caul Fire & Marine 
Ins. Co. (Wash.) 

Provisions requiring notice within axed ‘or reasonable time are valid. 
Metropoltan Casualty Ins. Co. of New York v. Johnston (U. 8.). 

No impropriety in agrsement by employer to prosecute suit for benefit 
of employee nor in counsel commenting on that fact. Standard 
printing Co. vs. Fidelity & Deposit Co. of Maryland (Minn.).... 

Delivery of check for amount of premium received and retained until 

, after death of insured was not sufficient tender to free com- 
pany of liability. Spencer v. National Life Ins. Co. of United 
States (Mo.) 

(618) Company after it had ceased to do business in state, may, by process 
served upon commissioner, be sued in county other than that 
in which commissioner has his office. Southern Paving Const. 
Co. et al. vs. City of Knoxville, Tenn. (U. S8.)...,... 

Not necessary to bring action to county where fire occurred. Young v. 
Queen Ins. Co. of America (Mo.) coveves OF 

Action against foreign company may be brought in any county where 
it may be found. Snelling v. National Travelers’ Benefit Ass’n 
(Kan.) 438 

Provision in Hability policy that no action should lie unless brought 
within 90 days after final judgment against insured had been 
paid and satisfied did not prevent bringing of action after more 
than 90 days after payment of judgment where statute allowed 
two years. Home Life &. Accident Co. v. General Bonding & 
Casualty Co. (Tex.) 187 
actions not barred because not commenced within “period of “12 
* months after date upon which employer gave notice of being 
aware of default, but where commenced within 12 months after 
filing itemized claim Nat’l Surety Co. et al. v. Williams (Fla.). 330 
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One cannot join the company as defendant in suit for malpractice. 
Bowers v. Gates et al. (Mich.)..........+. oeeesccccccccces 
Where to avoid liquidation of bank, stockholder * paid amount of de- 
fault without taking assignment, but with understanding that 
moneys recovered would be repaid to him court might have de- 
cided as matter of law that bank itself could sue on bond as 
real party in interest. First Nat. Bank of East Islip v. Na- 
Cenet Sarety Ca {. Ts). -oovavirevccceddcccsodesooes Rs eccccecem 
Where assigtiment was not an absolute sale, but made as collateral se- 
curity, assignor retained such interest as was not necessary to 
satisfy claim and both assignor and assignees were proper 
parties in action on policy. Mountain Timber Co. v. Lumber Ins. 
Co. of New York (Wash.).......... Seven ne 6edeuceocdeccens see 
Insured sold and conveyed subject of. “insurance to another, but prior 
to assignment property was destroyed by fire—contract of sale 
provided that policy was to be held by insured and loss, if any, 
payable to it as its interests might appear—purchaser was not 
owner of policy with right of action thereon. Springfield Fire 
& Marine Ins. Co. v. EB. B. Cockrell Holding Co. (Okla.)......... 
Service upon duly licensed general agent sufficient to give court juris- 
diction of defendant. Snelling v. National Travelers’ Benefit 
Asa’n (Kan.) ........... URED OEE EhODe S aE s dbseCen she baRN sees tes 
Summons may require company to appear and. ‘defend within twenty 
days, on penalty of default, proceedings only being stayed for 
twenty days more. State ex rel. National Surety Co. v. Su- 
perior Court of King County et al. (Wash.)...........-.s00: 
Complaint was demurrable as it showed that clause of policy which 
postponed the time that suit had commenced to 90 days, had 
been put in operation. Northern Ins Co. of New York v. Na- 
tional Union Fire Ims. Co. (Cal.)..... cece cece ec eeeeeeeneeeeeens 
Petition which fails to state that at time of fire insured’s property was 
located in building fails to state cause of action. American 
Cent. Ina. Co. v. Boyle (Okla.). eee crrcceseeeseseccncseces 
Averment that goods were burnt “while. policy was in force” was suffi- 
cient to show that goods were in building where insured. Young 
v. Queen Ins. Co. of America (Mo.)....... 9.0 cheeses dépacvesces 
Where complaint alleged insurer's refusal to accept premiums unless 
insured consented to lawful lien. unnecessary to allege or prove 
offer on insured’s part to perform contract. Federal Life Ins. 
Co v. Weedon (Ind.)............. ca coessecsce 
Complaint sufficiently shows without specifically ‘alleging that action 
was commenced within 12 months. Miglier v. Phoenix Ins. Co. 
of Wartfere, Comm. €N. ¥.) ow ccccsciscvcccccccsee eeeccosesese 
Complaint averring that all terms were complied with except “jron- 
safe clatse’”’ not demurrable as not sufficiently informing de- 
ae what portions were referred to. Cohen v. Home Ins. 
ND 65 6 55 5b SN Wedd WS athena keds cody cane etna sewes dee 
Allegation that company disclaimed Mability will be taken as ‘allegation 
that it was in writing as required by policy in ‘view of rule that 
pleadings are to be construed most strongly against pleader. 
“aa Ins. Co. of New York v. National Union Fire Ins. Co. 
(Ca bafcbé chiosSheea these nesters veks Som eSocsecccceassovvecss 
Pacts sufficiently alleged defendant’s waiver. ‘of principal's signature. 
Oklahoma Sash & Doer Co. v. American Bonding Co. (Okla.).... 
@omplaint sufficiently alleged “payment in money” within the “‘loss’’ 
and “money” clause of policy. Garetson-Greason haenae Co. 
v. Home Life & Accident Co. (ArK.) 2... cc ceccccecccsecreescces 
In an action on a policy on live stock for the death of “260° head of 
horses, the policy, though purporting in general terms to insure 
against loss by death from disease or accident, specifying cer- 
tain exceptions, plaintiff need not negative the exceptions, nor 
plead the performance of conditions precedent otherwise than 
im general terms. Northwestern Trading Co. vs. Western Live 
Meocks Tami CO CUOWE)ic cc cc cvccccccccvcncccsccccvccctsccvccncces 
That injury resulted from cause excepted by provisions of accident 
policy need not be negatived in complaint. Harrison v. Interstate 
Business Men’s Accident Ass’n of Des Moines, Iowa (Ark.)...... 
Answer showing fraud or breach of warranties other than conditions 
precedent would ordinarily be new matter constituting defense by 
way of avoidance and ordinarily should be pleaded. Goldberg 
et al. v. Great Hastern Casualty Co. (N. Y.)......ccceeeeees eoee 
Allegations were sufficient and rendered unnecessary the further one 
that premium became due in lifetime of insured. Benes v. 
Wbmere Bilhe Fae. Ca. CEM.) cccccccccevecsedaciseccdeseeccece 
Abandonment of policy by insured is affirmative defense, which is 
waived by failure to plead it. Rasch v. Bankers’ Life Co. of 
Des Moines, Iowa (MO0.)........0s.ceeeeees eheeeeesse 
Demurrer to plea that damage was caused by failing of wall of another 
building properly sustained, where pleas failed to aver that wall 
not fall as result of fire. Western Assur. Co. v. Hann. 
CM) Sco edccws ccc ndwde bebe cates ecbecibpbeotes ecccvsccccces 
Pteas were bad for not alleging that policy made giving of proof 
—- by it condition precedent to ne of recovery, Southern 
Indemnity Ass'n v. Hoffman (Ala.). cocscvees Coecveseccnre 
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Pleas setting up insured’s misrepresentations do not avoid policy and 
are demurrable under Code unless made with intent. National 
Life Ins. Co. of America v. Hedgecoth (Ala.)........... eeccccees 
Estoppel of beneficiary of life policy to deny its consent to change of 
beneficiaries must be pleaded by insurer. Coleman v. North- 
westerk But. Ulla Ime Co | (CO) i's ccccccccccccuncccecausece eee 
A replication making claim but not setting out any clause in policy 
providing that defendant would not be liable in cage assured 
was killed on tracks of employer, seeks to raise immaterial issue 
and demurrer thereto is properly sustained. Southern Indemnity 
RGRPG, Us. TUOTRIRAE CATE. D on. 00.56% cc 06.0.0 ons 6s 0ne cekdhaaatunbenn 
Where rider agreement was not made part of complaint or plea, it 
coul@ not be considered. Insurance Co. of North America. v. 
Weer Se ee so ans bhoabecesisnnsaneneneeusanaeeaeenen’ eecoee 
Where policy provided for a certain sum and twice such amount. ‘it 
injury occured on public conveyance, petition seeking damages in 
larger sum authorizes recovery for smaller amount. papers et 
eR er er 
Whether corporate beneficiary of life policy ratified action of ‘its 
officers in consenting to change of beneficiaries may be shown 
under general allegation that officers acted for their corporate 
principal. Coleman v. Northwestern Mut. Life Ins. Co. ,Mo.)... 
Question is as to whether insured did anything to defraud company 
when placing insurance was properly excluded, there being no 
claim of fraud in issuance of policy. Archibald v. Granite State 
Wee Te CO CR eo cc ncccdspttcpncsennsanasctisactataaseessase 
Complatnt sufficient to enable plaintiff to claim waiver of time of 
presentation of proofs if he could aeons it. Miglier v. Phenix 
Ins. Co. of Hartford, Conn. (N. Y.).....0.eeee5- easier ones eenineees 
Where insurer denied payment of premium note, insured assuming 
burden of proving payment, had right to prave it under implied 
general denial. St. Paul Fire & Marine Ins. Co. v. Clark (Tex.).. 
Defense of forfeiture for reason of failure to pay subsequent premiums, 
etc., must be alleged by special plea. Benes v. Bankers’ Life 
Ins. CO Cie Pace ccncensaenva chdwdens racine os eceauespanand}eiet 
Whether notice actually given was within a reasonable time was 
immaterial. Western Indemnity Co. v. Free and Accepted 
DER GE SURES CRUE) 5 0 sn sme casintdctodaemisandud uae 
ae gyre amount due was upon assignee. Becker ve. “Clark 
Burden of preving intent to deceive, or that risk of loss was increased, 
— oe the insurer. McDonough vs. as Life Ins. Co. 
Plaintitt, suing on "policy on live “stock must ‘prove “compliance with any 
conditions precedent of the policy as condition of recovery. 
ae Trading Co. vs. Reheaey Live Stock Ins. Co. 
OWE ceccccccerscencerseceseseseseseeseseseseesenseesess 
Burden on insured to establish suicide. Reynolds v. Maryland Casualty 
Ce GI De tees wtic.chadedssdinisinteanl saad name tea abent 
On facts stated no presumption ariges that wounding occurred under 
circumstances in petition, and in order to make a prima facie 
case proof must show that it did so occur. Newsome v. 
Travelers’ Ins. Co. of Hartford (Ga.).........ccccscecersccces 
Burden of proving ownership was not sole and unconditional is ‘on 
insurer, Globe & Rutgers Fire Ins. Co. v. Creekmore (Okla.). 
Burden on insurer to show that injury resulted from cause within 
exceptions of policy. Harrison v. Interstate Business Men’s 
Accident Ass’n of Des Moines, Iowa (Ark.)........-cceceesecuee 
Burden on insurer to show that statements were wilfully made. Amer- 
fean Bankers’ Ins. Co. v. Hopkins (OK]@.)........cscsccensceeees 
Burden of showing whether installments were unpaid at time of 
death was on insurer. Rasch v. Bankers’ Life Co. of Des 
TESORO, . BUG. COW Da cc 0.0 000050 oan cs samcnbs cdmcnusmasectacececece 
That one legal liability policy contained “errors and omissions” clause, 
creates no inference that later policy, different in scope and area, 
did not also insure against errors and omissions, creating legal 
Nability against insured warehouseman. Bush Terminal Co. v. 
Globe & Rutgers Fire Ins. Co. of City of New York (N. Y.). 
Insured has burden of proving that proofs were received within “60 
days by insurer. A. Davis & Son, Limited, v. Russian Transport 
@ TAK COC, Toke cn cbivascss congue chee thekeensnausaeen we 
Insured will be presumed to have read and understood terms of policy, 
in absence of fraud or circumstances legally showing contrary— 
burden of proving breach is upon defendant. Mumaw v. Western 
& Southern Life Ing. Co. (OMO.). 20. cece cccstoctwesisecess 
Admission of fact that insured was dead, having been found with wound 
on head and face that penetrated the brain made a prima facie 
case and cast on defendant burden to show that death occurred 
from one of the causes exempted—presumption is against suicide. 
Business Men’s Acc. Ass’n of America v. Cowden (Ark.)......- 
Plaintiff has burden throughout case of establishing accidental charac- 
ter of injury. Lamport et al. v. Aftna Life Ins. Co. (Mo.)...... 
Where plaintiff avers killing of insured by another which would 
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establish killing within meaning of policy, no presumption of 
truth of averments arises, but in order to make prima facie 
case there must be proof that injury causing death was unforeseen 
by insured and not result of misconduct. Travelers’ Ins. Co. of 
Hartford v. Newsome (G@.)........eeeeeeeees névebupunegecbhewe se Cee 
Presumption of intent to deceive is raised “only when statements are 
made with knowledge of falsity. Whitney v. West Coast Life 
BO. OR, TOL Ds 0 vcs baseesearnescebinne Coc ve eecccveroeeepescces 360 
Insured or beneficiary has burden of proving compliance with notice 
provision or showing excuse for failure. eae enety 
Ins. Co. of New York v. Johnston (U. S.).......... 418 
Where insurer admitted issuance of policy, etc. plaintift “need * only 
introduce policy in evidence to make prima facie case. Rasch v. 
Bankers’ Life Co of Des Moines, Iowa (MO.).......ceeeeeeessees 629 
Burden on plaintiff to prove that death resulted from injuries of nature 
or kind insured against, but claim that he died from overexertion 
was an affirmative defense on which defendant had the burden 
of proof. Lickleider v. Iowa State Traveling Men’s Ass’n 
CIOMEE Endosc vanvencussedniee Awataeheatepe 6e¥as ecovesesgeoe S66 
(648) Testimony of assured’s wife and attorney as to material statements 
made by insurer’s agents which had ratified acts was admissible. 
St. Paul Fire & Marine Ins. Co. v. Clark (Tex.).......eceeee0-- 390 
(650) Not error to admit evidence of application blank containing signed an- 
swers of insured and medical examiners’ report, though not 
made part of policy—if answers are false it will bar recovery, 
ms cases cited. Brunjes v. Metropolitan Life Ins. Co. ses 
654% Plaintirtf could state what cashier of regularly appointed despository 
bank had told her as to whether assessment had been paid up 
to date of deceased’s — Rasch v. Bankers’ Life Co. of Des 
POGEE,  “TOWE  CHR Docc ceniccctudose cecsncewens eds 629 
(655) Evidence that Gaeehent agent. filled out application is” ‘admissible. 
National Life Ins. Co. of America v. Hedgecoth (Ala.).......... 815 
(658) Evidence that hair was found to have been rubbed off cattle admissible, 
where plaintiff's counsel stated they offered testimony to show 
condition of cattle, not because they were suing for value of 
the hair Estes v. Hartford Fire Ins. Co. (MOo.).......seeeeee0+ 571 
(669) Evidence that pistol that inflicted fatal wound could be discharged by 
fall was admissible. Reynolds v. Maryland Casualty Co. (Mo.)... 697 
Evidence that insured contemplated suicide admissible; fact that his 
financial condition remained the same rendering previous state- 
ments germane. Brawner v. Royal Indemnity Co. (U. S.).... 413 
Court improperly excluded certain testimony offered by employee stating 
that he had not embezzeled or stolen any of his employer's 
property. Maryland Casualty Co. et al. v. Laurel Oil & Fertilizer 
CO, CR oc ccc ewecee nes cesebeyesceadsncerescviseces escccecse 183 
(660) Despite the absence of general market for pop corn, plaintiff, ‘to prove 
its cash market value, was entitled to introduce the best evidence 
of which such a case is capable. Weaver vs. Nationak Fire Ins. 
Co. of Hartford, Conn. (IT@wa) ......eeeeeees evsncsesosseccec, OT 
(661) Evidence as to amount for which insured had settled judgment against 
railroad on account of injury too weak and remote to be admis- 
sible. Fidelity & Casualty Ins Co. of New York v. Mountcastle 
CED 5 5.5. 2e CEA ee Ah AGE OER AR a CA te bebe eben a emekhs ta iaee cies 460 
Where building covered by tornado policy was seriously damaged 
evidence of its condition seven months after tornado was not 
too remote and admissible to show extent of loss. National 
Union Fire Ins. Co. of enews Pa. v. School Dist. No. 60 of 
Washington County (Ark.)......ccceeeccccncvesvesesescnes coves 377 
(662) Testimony tending to prove that * premium note was deducted from 
amount agreed in adjustment of prior loss is admissible. St. 
Paul Fire & Marine Ins. Co. v. Clark (Tex). cevcasccevccs SOO 
Manner in which insured makes up proof of loss admissible on question 
of good faith. Archibald v. Granite State Fire Ins. Co. (Me.).... 659 
Testimony of insured that he gave insurer’s local agents notice of 
accident admissible, though not compliance with policy, as bear- 
ing on question whether subsequent written notice was given 
within reasonable time. Fidelity & Casualty Ins. Co. of New 
Wee H.R CURED ain. co i.nsc0te eka vedewcnetn'sscnaveccsse 440 
Receiving proofs of claim in evidence “for all purposes for which they 
are properly admissible’ was not error. McKay v. Minnesota 
Commercial Men’s Ass’n (MINN.).......eseeeeeeeeeees scccccccccse 296 
(664) Evidence as to use of gasoline on premises admissible to show assured. 
had constructive knowledge New Brunswick Fire Ins. Co. v. 
Indiana Reduction Co. (Ind.)......ccceeceeeeccees bacesccscsoacee S28 
(665) Evidence sustained verdict as to amount. of. loss. Firemen’s Ins. Co, 
of Newark, N. J., vs. Davis et al. (ArK.)......cccceccccescese 66 
Finding was broader than evidence warranted, where insured stated 
that policy was to secure financial obligation to be tncurred for 
like amount,” as it might be inferred from such finding that 
assignment was given to secure all advances made at any time 
during lifetime of insured. Becker vs. Clark (N. Y¥.).......... 24 
Jury would have been justified in finding that call was made by direc- 
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tors though it did not appear that they went over the figures 
of the officers, who made it up and voted specificaily. Hartford 
Life Ins. Co. vs. Barber (U. 8.)....... esvboqs 
In an action for destroyed pop corn, evidence’ sufficient ‘to “justify jury 
finding for plaintiff's crib contained 78,400 pounds of corn. 
Weaver vs. National Fire Ins. Co. of Hartford (Iowa).......... 
Evidence did not sustain defense of breach of warranty that insured 
was physically sound, materially affecting the risk, when at time 
of his application he had chronic heart trouble. Metropolitan 
Casualty Ins. Co. vs. Lightsey <(Miss.). ain ke neo he comen ae © 
Surety bond construed to indemnify bank from. joss" occasioned by offi- 
cial’s fraud or dishonesty and plaintiff may recover without tech- 
nical proof such as required in criminal prosecution. Delaware 
State Bank v. Cotton et al. (Kan.) .......eeeeeees 
bility. Western Indemnity Co. v. Free and Acceptea Masons 
Of Texaw (Tex ) ccrvcccsecccccvccccvceseccccdeveeeccoptaccoeses 
Evidence supported finding insured was totally disabled, though he 
worked some days after accident. American Life & Accident 
Ine. Co. et al. v. Walton (APE). .ccccvcccicccctccctivcoecase 
Finding that there had been a waiver requiring insured to contest 
claim of employee was warranted. Farmers’ Handy Wagon Co. 
v. Casualty Co. of America (IOWA)... .... cece eceevesssvesesess 
Unreasonableness of theory of suicide must receive due consideration. 
Reynolds v. Maryland Casualty Co. (Mo.)......... . 
Evidence insufficient to show acquiescence of insured in wrongful sus- 
pension Rasch v. Bankers’ Life Co. of Des Moines, Iowa (Mo.). 
Where defendant claimed that plaintiff had fraudulently overvalued 
property, evidence sustained verdict for defendant. Archibald v. 
Granite. State Fire Ime. Co. (MO). ccsevcccseccstevccewccsecvees 
Proofs of issuance, payment, loss in excess of value, proofs not returned 
or objected to, will entitle assured to recovery. New Brunswick 
Fire Ins. Co. v. Indiana Reduction Co. (Imd.).......0sseeeeeees 
Evidence showed that underwriter knew that applicant did not want 
insurance with warranties as to neutrality because he could not 
give them and hence such applicant was not bound to disclose 
that his nationality was that of one of the belligerents. Muller 
v. Globe & Rutgers Fire Ins. Co. of City of New York. Muller 
v Ins. Co. of State of Pennsylvania (U. S.).....6..cceeeeees oe 
Not necessary for employer to introduce evidence as would be necessary 
to convict employee of crime of larceny or embezzlement as 
defined Ay laws of this state in order to insure under fidelity bond. 
National Surety Co. et al. v. Williams (Fla.)........sseeeeeees 
Evidence insufficient to show that clothing, a stole, and some opera 
glasses, which insured was unable to find after removal, were 
lost through burglary, theft or larceny. Marks v. New Jersey 
Fidelity & Plate Glass Ins. Co. of Newark, N. J. (N. Y.)...... 
Evidence warranted conclusion that indorsement of notes was influenced 
by son’s conduct, so that son was estopped from claiming interest 
in proceeds. Pape et al. v. Pape et al (Ind)......... oseee 
Evidence supported finding that insured did not die from use of 
intoxicating liquors. Boeck et al. v. Modern Woodmen of 
AOTIE CRUE bik 0 Hic i bee Kis Cenks Cus taweedeshecea ves 
Evidence sufficient te support finding that company waived benefit. of 
provision in policy exempting it from liability while on duty at 
roundhouse and repair shop. Schwindermann v. Great Hastern 
Caswmaity Oar. 406. Di divcc 66 ceed vhs cert Cinbeue bh cosets cdeues esee 
Evidence showed mutual mistake in issuing policy in favor of husband. 
Horine et al. v. Royal Ins. Co., Limited, of Liverpool (Mo)...... 
Fact that local agent issued all policies of fire insurance on building 
is of considerable probative force that building was worth more 
than it was insured for, where other competent evidence is lack- 
ing—evidence shows damages to extent of policies, though build- 
ing had been sold for less. Fite et al. v. North River Ins. Co. et 
Ob: CHRD. bass vaciee rcp ok epictvesdubincoteneudktnes CoCr es be ke buss 
Evidence insufficient to justify finding of insured’s “death by suicide. 
Business Men’s Acc. Ass’n of America v. Cowden (Ark.)..... 
Breaking of door and forcing of drawer is evidence of burglary, theft 
or felonious abstraction. Sloane v Massachusetts — & 
Tam Co. (Ns: Gide scnccccqecdvecceds ceatvsesadeeevonutvasuticecacene te 
Liens of insurer sustained finding that it thereby refused. ‘to “accept 
premiums unless insured consented to liens excusing performance. 
Federal Life Ins. Co. v. Weedon (Ind.)........e.eeeeeeees eveee 
Evidence supported verdict and there was no error in giving or re- 
fusing instructions. Sharrer v. Capital Life Ins. Co. of Colorado 
CHAM) 6 9 ciccncivc cab cosectenscelpeceuvcesseevhan a 0 ese JMB Se ervey y 
Evidence showed that death by drowing was occasioned by exposure. to 
awe risk. Rommel v. National Travelers’ Benefit Ass’n 
bn TELE ER EN STREET Te re ee Ce Ceres gereoneescetee 


Answer to interrogatory as to consulting physician in five years, 
substantially true, where written down by examining doctor, after 
insured had told him that he had shortly before gotten some 
medicine for dyspepsia from doctor. Merchants’ Reserve Life 
Ins. Co. v. Richardson (Ind.)........sseeeeeees 
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Evidence does not conclusively show that representation that insured 
did not receive medical or surgical attention within five years 
was false or that statement as to fits and hernia were eerey 
made. Olsson v. Midland Ins. Co. (Minn.)............00065 

Evidence showed insured made false affidavit in his proofs of loss” 80 
as to avoid policy is fraud or false swearing. Dossett v. First 
EGG FAS BI SO CTI 0c a eae Os oP b cnet bh hab Fee's 48seeer 

Evidence warranted finding that insurance was solicited and obtained 
on authority given soliciting agent by insurer’s state agent to 
wire in applications, liability to commence 24 hours thereafter. 
National Union Fire Ins. Co. v. Patrick (Tex.)..........00-00008 

Evidence warranted finding that Grand Master of lodge had no knowl- 
edge of previous defaults. Western Indemnity Co. v. Free and 
AOS TERRES OE TORR CPOE: 6c icons cc bh eeseusceses cae ces ces 

Evidence sufficient to sustain finding that no employee or servant of 
plaintiff was criminally implicated. T. J. Bruner Co. v. Fidelity 
& Casualty Co. of New York (NebD.).........ccccneececvsccvees 

On facts stated person suing showed a prima facie right of recovery. 
Benes v. Bankers’ Life Ins. Co. (TIL). .......eccccevvcecvevens 

Provision requiring production of direct and affirmative evidence that 
articles were lost by burglary, theft or larceny does not preclude 
recovery, though evidence of loss is circumstantial. Garner v. 
New Jersey Fidelity & Plate Glass Ins. Co. (Mo.)...........55. 

Finding that mortgagors had not prior to fire conveyed right, title and 
interest in property without consent of insured, held contrary to 
evidence. Clark v. Casselman et al. (C@l.).......ccceeeveecees 

Evidence sufficient to warrant finding that company’s agent knew that 
insured had only dower interest. Tiffany v. Queen Ins. Co. of 
RAMOTTR, CHES ) vi'svics. 6's cE8.0's dma 8s Von.e bn O66 6c 0 0 wasn caetivesiensd 

Statement that deceased died by own hand makes prima face case of 
suicide. Zimmerman v. Fraternal Reserve Ass'n. (Wis.). cee 

Insured’s replication that adjuster assured insured the policy ‘would 
ce paid not supported by evidence. Fidelity-Phcenix Ins. Co. 
Te FED. CBRE). oi cc cicseses swe sasddontesecdbabecbewendqeness 

Evidence sustained finding that insured suffered injury while traveling 
on train, rendering him incapable of performing duties pertaining 
to occupation. Fidelity & Casualty Ins. Co. of New York v. 
WEOUMUERSTIO. CHE) o oo biiinc Ci cde tee dace cendpocersccevegsesevige 

There is no presumtion that bodily injuries are self-inflicted. Lickleider 
v. Iowa State Traveling Men’s Ags’n (Towa )........-seeeeceeees 

Defendant need not prove that plaintiff intentionally maimed himself 
beyond reasonable doubt, although such maiming constituted a 
criminal act. Lamport et al. v. Adtna Life Ins. Co. (Mo.)..... . 

Mere disappearance is not sufficient evidence of larceny, but when 
other circumstances are in evidence it is a jury question. Reed 
v. American Bonding Co. (NeD.).......cecerecscesccensscccecess 

Where demand and refusal to pay were admitted, but date of demand 
did not appear, plaintiff could not recover interest from date of 
death. Rasch v. Bankers’ Life Co. of Des Moines, Iowa (Mo.)... 

Supersedeas bond is not a policy of indemnity under statute. Grover et 
al. v A®@tnma Accident & Liability Co. (MO.)........ cece ee eee eeeee 

Question for jury as to whether attack of renal colic, suffered prior to 
application, was a serious illness or disease and directed verdict 
was properly denied. American Nat. Ins. Co. vs. Hicks (Tex.).. 

Whether breach of vacancy provision was waived by submitting proofs 
of loss, etc., pursuant to a request of insurer’s —s was a 
77 see Liverpool & London & — Ins. Co. vs. Baker 

OD Ska ice vececsees 0000s 60. 0R ps Sh Ob bORE ODN 0 6'4's Sh.a0 0.60% « cooees 

Whether misrepresentations were made with intent to deceive and 
whether husband actually had cancer when policy was issued was 
for jury. McDonough vs. Metropolitan Life Ins. Co. (Mass.).... 

Insured’s failure to comply with requirement that insurer should be 
furnished each fifteen days with report from attending physician 
did not warrant a dismissal of complaint, where all evidence to 
prove that it was not reasonably possible was excluded and the 
en duly excepted to. Rosenbaum vs. National Acc. Soc. 

Burden on insurer ‘to show that ‘statements. were ‘wilfully “made. Amer- 
ican Bankers’ Ins. Co. v. Hopkins (Okla@.)..........ceceeeeecees 

Mere disappearance is not sufficient evidence of larceny, but when 
other circumstances are in evidence it is a jury question. Reed 
v. American Bonding Co. (NeD.).......ce cece neeenncevereceees 

Materiality of any fact not disclosed is as much a question of fact as 
that of nondisclosure or disclosure. Muller v. Globe & Rutgers 
Fire Ins. Co. of City of New York—Muller v. Ins. Co. of State 
OC Poemayivamia (0. GB.) ..cccccesvcaccccccpncccccessvessecvesseees 

Whether hazard was increased by reason of conducting certain business 
on premises is question of fact for determination as ordinary 
questions of fact and cannot be decided by reason of fact that 
insurer charged higher rates for that character of occupancy. 
Royal Exch Assur. of London v. Thrower (U. S.)..... ie eSE paige 


Whether insured had syphilis and made false statements was for jury. 
Fraternal Aid Union v. High (Ark.)............5. BRGddeseeves 
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Sa 
Whether there has been a denial by indemnity insurer of all liability 
is question for jury. Farmers’ Handy Wagon Co. v. Casualty Co. 
OE RNR CURED 0 'a'g voi on 88% 5S cheb ioe VE wc ees neue ocdes . 
It cannot be theld as matter of law that agent designated as Manager 
Western Division had no authority to waive conditions—waiver, 
not express, is essentially a matter of intention, being a question 
of fact where reasonable minds may differ as to inferences to be 
drawn—sufficient to take to jury question whether life company 
waived condition that policy: should not take effect until premium 
is paid. Whipple v. Prudential Ins. Ce of America (N. Y.)...... 
Waiver is ordinarily a question for jury, where facts and circumstances 
relating to subject are attmitted, or clearly established it becomes 
a question of law. Beauchamp v. Retail Merchants’ Ase’n. Mut. 
eee: ROM: CO, Sls Dae in ech ann sade che desecnades oncedwaenadkswes 
That copy of application is attached to policy does not as a matter 
of law charge him with knowledge of representations written 
therein or estep beneficiary from showing that they were not in 
fact made. Olsson v. Midland Co. (Minn.)...........ceeeeeeeees 
Where insured failed to maintain burden cast by plaintiff’s prima facie 
case by evidence as to purpose of insured’s assailant, there 
being no evidence of suicide, court properly directed verdict for 
_—* Business Men’s Acc. Ass’n of America v. Cowden 
CARs 5535 60 bin oo 00s 68h Ce VEN Ewe neue acess beds Rpedees Wee none ed 
Whether appraisers followed terms of agreement was for jury. Pierce’s 
i Co v. Netherlands Fire & Life Ins. Co. of Hague, Holland 
CD. a's 0 Eek so ahe Ke eeee VAwO Se See cece bee ek Wee ek bevel a's + PERE eb 
Proximate cause of loss is question for jury. Muller w. Globe & 
Rutgers Fire Ins. Co. of City of New York. Muller v. Ins. 
Co. of State of Pennsylvania (U. S.).....ccscccccececseenccenecs 


Jury question whether insurer waived prohibited occupation. Inter-— 


state Business Men’s Acc. Ass’n v.” Greene (Ark.).........+..55 
Defendant’s demurrer properly overruled Reynolds v. Maryland 
Comey Ce. CIRO os cas cave ie voind.n 66 sen ecticadhseeeie Fenaed wees 0 
Court properly refused to sustain demurrer to evidence which would 
give plaintiff nothing, where insurer tendered certain amount in 
court as being sufficient to cover insured’s interest in aw. 
Tiffany v. Queen Ins. Co. of America (MO.).......-ceeeeeeees 
Words “at noon” were not ambiguous, and construction of policies was 
for court. Goodman v. Caledonian Ins, Co. of Scotland. Same v. 
Insurance Co. of State of Pennsylvania (N. Y.)........--.- 
Evidence presented question for jury whether deceased died = suicide. 
Hodgson v. Preferred Acc. Ins. Co. of New York (N. Y.).......-- 
Evidence that president and secretary of corporate beneficiary executed 
instrument changing beneficiary and directors and stockholders 
individually consented to such action does not establish, as 
matter of law, corporation's canoer to change. Coleman v. 


Northwestern Mut. Life Ins. Co. (MO0.)......6..cseeeeeeeecnens 
Whether insured has waived terms ‘s jury question. Miglier v. 
Pheenix Ins. Co. of Hartford, Conn (N. Y.)....-cceseceeeecces 


Where defendant claimed that sufficient notice of loss had not been 
made it was question for jury. Brown v. Vermont Mut. Fire Ins. 
Oe TUE Bois iho oiealks ce cape ence cl edtud CXveth aera emer ene oe 
Where agent had knowledge of keeping prohibited article on premises, 
direction of verdict for assured was proper, though it might 
possibly be said that agency of broker was controverted. New 
Brunswick Fire Ins. Co. v. Indiana Reduction Co. (Ind.)..... ° 
Refusal to give peremptory instruction for defendant on ground of 
insured’s failure to give written notice within time prescribed by 
policy was proper. Fidelity & Casualty Ins. Co. of New York 
¥. Mountoastlo .(TOE.).. ccc cccevssccccsvcctevvccencce 
Question whether it was reasonably possible for tmesured, whose mind 
was deranged, or beneficiary, or another member of family to 
sooner give notice was for jury. Metropolitan Casualty Ins. Co. 
of New York v. Johnston (U. S.).......ccccevccccvcceveesssscess 
Whether loss was sustained by burglary, theft or larceny was jury 
question. Garner v. New Jersey Fidelity & Plate Glass Ins. Co. 
CHRD on bk vec cgnavvcsocgner tb bdbececse5os ce bea hreens es iwesgsctopad 
Where wall stood four months after fire and was blown over onto 
insured’s building by wind, it was for jury whether injury was 
from direct loss by fire Western Assur. Co. v. Hann. (Ala.).... 
Evidence as to payment of installments wae for jury. Rasch v. 
Bankers’ Life Co. of Des Moines, Iowa (Mo.)........... éepees 
Charges were properly ascertained in that manner and hence there was 
no question for jury as to actual cost. Globe & Rutgers Ins. 


Co. of City of New York v. Prairie Oil & Gas Co. (U. S.)........ 
Whether insured was guilty of negligence was for —_ Western 
Assur. Co. Vv. Hann (Al@.).....cccccceccccceces eevee ceteeesve 


Question whether death was accidental was necessarily one for jury. 
Lickielder v. Iowa State Traveling Men’s Ass’n (Iowa).......... 


Whether insured met his death as result of accident was for jury. 
Spencer v. National Life Ins, Co. of United States (Mo.)....... 
Question whether one insured under policy which required notice 
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within twenty-one days, complied with provision is for court. 
Metropolitan Casualty Ins. Co. of New York v. Johnston (U. S8.).. 
It was a quostion for jury whether death was result of disease or 
— causes. Lickleider v. Iowa State Traveling Men’s Ass’n. 
REED 06's dea 4b via v0 peso beuite 69S 0 UES obaabd Sebw cb bebe b eben oe ° 
Question for jury whether involutary and undesigned movement 80 
unexpectedly produced, he sustained strain or injury to’ some of 
his vital organs which proved fatal. recarsseeyl v. Iowa State 
Traveling Men’s Aags’n (TOW&).....ccicccscccevesessces eccee 
Plaintiff was injured .in railway collision—fact ,. that he continued 
journey and two days later made another journey did not establish 
as a matter of law his disability to follow his vocation was not 
total at time of accident. McKay v. Minnesota Commercial Men’s 
MOTB  CEBIRR.) ¢ 0\0'0 wasn ee scnaceecovivecss's cen ievasesvabbhd dices tt. 
It was a jury question whether absentee was dead and plaintiff made 
out a prima facie case placing burden on defendant. to show 
otherwise. Scidenkranz v. Supreme Lodge, Knights and Ladies 
CE SOD TOE G. ) o:i'0k on case bata chs 05% cpeeah hie Olmak + os ERD ch e.0 50 0's 
Where employee gave testimony showing, if true, that shortage of 
accounts did not come about by any act of larceny or embezzle- 
ment of his, the court improperly granted a peremptory instruc- 
tion for the employer. Maryland Casualty Co. et al. v. Laurel 
El.  POCTBO OO, . CHIME). osc cicwic e's cob 50 6's 0.64 6 vewh eed baweese 
Question of age of employee was for jury. John H. Wiemers, Inc. 
v. American Fidelity Co. (N. V.).codccrccvccvccnvevenesccessvvcs 
Question of fact whether sole unconditional ownership was material 
where insured was only mortgagee. National Fire Ins. Co. of 
Hartford, Conn., v. Carter et al. (Tex.).....cspeccecvncsscccseces 
Mere incorrect statement of age cannot be said, as a matter of law, to 
be wilfully false, where testimony did not show that member was 
engaged in prohibited occupation refusal for directed verdict for 
defendant properly denied. Hope v. The Maccabees (N. J.)..... 
Whether written notice of sunstroke was given to defendant as soon as 
possible was a jury question when given a year later but within 
ten days after plaintiff's wife was appointed conservator—testi- 
mony that plaintiff was absolutely helpless for some time and that 
he had to be directed by another policeman associated with him, 
ete, made plaintiff’s ability to perform his duties a jury ques- 
tion. Higgins v. Midland Casualty Co. (Tll.).......eeeeeeeeees 
The definition was slightly, if at all imperfect, and amply sufficient te 
guide jury in determining whether insured had any serious ill- 
ness. American Nat. Ins. Co. vs. Hicks (Tex.)..... scccccces 
Charge as to sufficiency of proof and that jury might consider cost of 
rebuilding was correct statement of law. .Brown v. Vermont 
Mut Pire Ine. C6. (Vb)... cccvcccsdccvcssusscscpeccevencessnccece 
Where insurer set up failure to pay call consisting of three items, in- 
structions using word “assessment” were not necessarily erro- 
neous. Rasch v. Bankers’ Life Co. of Des Moines, Iowa (Mo.)... 
Generai instruction limiting recovery to cost of repairs was sufficient. 
Horine. et al. v. Royal Ins. Co., Limited, of Liverpool (Mo.)..... 
There need not be an absolute extinction of all parts of building in order 
to be “wholly destroyed.” MHorine et al. v. Royal Ins. Co., Lim- 
ized, Of Liverpool (MO.) .cccccccncccasceseccecescecescesescceses 
Instruction that plaintiff could only recover premiums paid if he made 
misrepresentations increasing risk not erroneous. National Life 
Ins. Co of America v. Hedgecoth (Ala.).........ceceescevenes 
Placing higher value on furniture in proofs than founa by jury, would 
not show fraud. en Ins. Co. of Liverpool, England, v. Hum- 
Phrey Ot a) CTR). ov ccccwcsevavccvsccsccccscrsccesencsoscsccene 
Answer to interrogatories even if showing breach will not overcome 
general verdict for plaintiff in absence of further answers show- 
ing election by insurer to rescind. Merchants’ Reserve Life Ins. 
Ob. HPO. TTD hon 00s vate onscestccobesevepasstiasesece 
Finding was in effect that worn-out car “was insured much beyond its 
worth amounting to affirmative fraud. Hoffman v. Prussian Nat. 
Ins. Co, of Stetin, Germany (N. Y.)....cccecrccsvcccctvvsesscecs 
Where insurer admitted receipt of proof before suit was filed, suit was 
not premature, where costs were adjudged against plaintiffs. 
Royal Ins. Co. of Liverpool, England, v. Humphrey et al. (Tex.). 
Former decisions that attorney’s fee be allowed as costs adhered to. 
Reed v. American Bonding Co. (NeD.)......cecceeeevcvcevnsence 
When plaintiff recovers judgment of insurance he may have taxed, by 
trial court, reasonable attorney fee as part of costs, but amount 
allowed must be for services in trial court only and not for 
services on appeal. Kaneft v. Mutual Benefit Health & Accident 
Ass'n of Gmaha (NeD.)........ccccccncceevcceessccscsesceseese é 


XIX. Reinsurance. 


(678) 
(679) 


Reinsurance contract is invalid in so far as it attempts to destroy as- 
sured’s existing rights. Federal Life Ins. Co. v. Weedon (Ind.). 

Reinsuring company had no legal right to charge liens — nst policy 
or to increase holder’s annual premium and holder had right to 
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stand on his contract as evidenced by his original policy. Federal 
Lite Ins. Co. We, Magnm €€ al. CIBG.) 6. ci ccacsccaesvacwccee 
In construing an agreement to reinsure a guaranty company’s liability 
on a bond, subject-matter of agreement and knowledge of it 
which the parties possessed, the object which they sought to 
accomplish, and the inducements which they had for dealing 
with each other as they did must be considered. American Bond- 
ing Co. of Baltimore v. U. S Fidelity & Guaranty Co. (Md.)...... 
Reinsuring company had no legal right to charge liens against policy 
or to increase holder’s annual premium and holder had right to 
stand on his contract as evidenced oy his original policy. Federal 
Life Ins. Co. va. Maxam et al. (Ind.).,......ccsececesecces eoee 
Where reinsuring company refused to carry out policy or continue ‘it 
in force unless the holder ratified illegal liens enlarged against 
policy and paid increased premium wrongfully demanded, and it 
was a breach of reinsurance contract and repudiation of policy, 
giving the holder right to elect the remedy invoked by him a 
treating contract as breached and suing for damages. Federal 
Life Ins. Co. vs. Maxam et al. (Imd.).......ccccccccuececsscecs 
The quoted clause of the reinsurance contract was limitation, ‘and not 
a condition of the reinsuring company’s liability. American 
Bonding Co. of Baltimore v. United States Fidelty & Guaranty 
COs CRB cnvecccwceyign ct sod cbtonedd¢oeus 6.0:9 4 Cae enis bee euee nes 
Evidence insufficient to establish that attorney who actually received 
summons was authorized to receive same on behalf of plaintiff. 
General Acc., Fire & Life Assur. Corp., Limited, v. Pacific Coast 


CuaOTY COs Ce. BED cov oss sce 6s ke on twaredsapete te seeenaveubes 5 


Complaint not defective because not alleging reinsurance contract was 


written. Federal Life Ins. Co. v. Weedon (Ind.).........00eee00s 5 


Reinsurance—defendant’s liability was in first instance absolute and 
plaintiff was not in first instance bound to show that it trans- 
mitted summons to defendant, but defendant was bound to show 
that plaintiff received same and failed to transmit it. General 
Acc, Fire & Life Assur. Corp., Limited, v. Pacific Coast Casualty 
CO: CORD Klin se do vaca he ceks oad CGhs taka leds Chae ae cee 

Evidence as to plaintiff's alleged misrepresentation of capital stock of 
bank and its surplus insufficient to show that plaintiff so misrep- 
resented, thus calling for directed verdict for defendant. Ameri- 
can Bonding Co. of Baltimore v. United States Fidelity & Guar- 
Busy: Ce; AE?) bs. cosc de crvecaetiaecewvtiae ses cabirchenekwesh baeke 


Mutual Benefit Insurance. 


CORPORATIONS AND ASSOCIATIONS. 


Association was beneficial association and not an insurance company. 
Lafferty v. Supreme Council Catholic Mut. Ben. Ass’n (Pa.)..... 
Character of business transacted, not mere formal workings, will fix 
’ organization’s true status. Modern Order of Pretorians v. Bloom 
COULD ocn.ciccene nie omncedeoVebh settnvcd es 
Fraternal benefit association organized under article 18 is a corporation. 
Superior Lodge, Degree of Honor, v. Van Camp, Insurance Com- 
ier CR. BAD. iss civ cco haece posed cducewen ssa C6 eeema Wes aeee ° 
Fact that insurer without knowledge of facts continued to recognize and 
treat assured as regular member would not operate as waiver or 
estoppel. Travelers’ Protective Ass’n of America v. Belote (Ga.). 
There was sufficient basis to authorize adoption of by-laws for transac- 
tion of mutual benefit insurance. Superior Lodge, Degree of 
Honor, v. Van Camp, Insurance Commissioner (S. D.)..........- 
Constitution and by-laws of relief association are to be reasonably and 
fairly construed to effectuate benevolent purposes and intention 
of parties. McClarence v. Providence Permanent Firemen’s Re- 
ed AOR: CH Ti): ieee ie deena ode ses umeetwecesy fh4.0 vee Rae's Kee b bee 
Section of constitution that subordinate lodges shall not act as agents 
cannot overcome finding of circuit and appellate courts that sub- 
ordinate lodge was in fact agent for service of process. Miller 








164 


508 


427 


v Grand Lodge Brotherhood of Railroad Trainmen (Ill )........ 547 


In receiving payments of dues and assessments local financier was in 
fact and in law agent of defendant. Allen v. National Council 
of Knights and Ladies of Security (Kan.) ..........+seseeees 

As state creating it has right to provide for regulation and dissolu- 
tion of corporation, such provisions of law became part of con- 
tract, hence nonresident suing in Federal court could not be 
granted relief. Cummings et al. v. Supreme Council of Royal Ar- 
ens OC Ol: Ce Bik. cs cpedca cae ct ccd acucivcss t60o5 Fee etenks cows . 


THE CONTRACT IN GENERAL. 


Nature of insurance presented by contract is not to be settled by na- 
ture and organization of association, but rather by terms and 
character of contract itself. Bondurant v. Brotherhood of Ameri- 
CON FOO CIO) pcccct veer sbi ciel c cheese ae ate edcevusctes evs oe 

Certificate to be performed in Iowa is Iowa contract. Booz et al. v. 


Boos Ot Gl. CIOWR) «0 sectiasavcccsscrsccs FES eOkae a eh OV b ews Se covece @ 
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Contract of foreign order of subordinate lodge in North Carolina is 
North Carolina contract Wilson v. Supreme Conclave, Improved 
GCrder ef Meptamephe (NN. Gok occic cen kone voc ce nccniecesvace sce 

Statute requiring copy of application to be delivered with policy ‘and 
providing in default thereof insurer shall-be estopped to deny that 
statements are true did not create a rule of evidence, but a rule 
of substantive law, which became part of contract. Sovereign 
Camp, Woodmen of the World, v. Farmer (Miss.)............ ease 

Where person voluntarily becomes member of fraternal association he 
thereby assents to and is bound by by-laws under which his 
wees is acquired. Pope et al. vs. Royal aeons et 
a DD.) ccc vccnscnuncegsvaceacsebecenbescedpeossscnchcvsebrses 

Code prohibiting contract other than expressed in policy does “not ‘apply 
to fraternal order. Locomotive Engineers’ Mut. Life & Accident 
Tne. Ape’m V. Hughes (AlB.) 2... ec cccsccnccccvccecscccescce eeeve 

Insured was bound by by-law subsequently adopted, requiring x- -ray 
photograph to be furnished as part of proof in case of broken 
arm—tailure to file copy of by-law did not prevent Insurer from 
setting up defense that such photograph was not furnished. 
Eminent Household of Columbian Woodmen vs. Wicker (Miss.) 

Vested rights are not taken away by increasing amount of assessments 
agreed upon at time of issuing certificates—amendment was ef- 
fectual to increase rate of assessment on policy made in New 
York with subordinate lodge, when made by Dominion Parlia- 
ment. McClement v. Supreme Court, I. O. F. (N. Y.)...-.eeeeee 

Right of reinstatement unaffected by subsequent constitutional amend- 
ment fixing maximum limit less than plaintiff's age Stephens v. 
ORCAS Ot. BI. CHGS sc vo kav rasccdpesseensincersdaetevescsrece 

Changes in rights and benefits decreasing dues and assessments valid if 
reasonable—amendment defining what was meant by broken leg 
was reasonable. Butler v. Eminent Household of Columbian Wood- 
WOOM CORI) ooo. sna necnnn vccrason > 0.0,0.000.04 cate eves cd abe. 06 

Society cannot impair by change contract rights of member—consent 
applies only to reasonable regulation and cannot impair vested 
rights. Wilson v. Supreme Conclave, Improved Order of Hepta- 
SR EI, CR a ooccvcangseavadeerddens gee sean adtan tds6 eeReese bees 

Provision that sum equal to 12 assessments per year at rate last paid 
for unexpired period of life expectancy should be deducted is 
void under statute. Bondurant v. Brotherhood of Aemrican Yeo- 
OR SOURS ob eT kb nc 66 can cwadd snd de peee Seb obpatssdpsesenseeunees 

Local council with authority to issue and deliver certificates and collect 
assessments has authority to create waiver—where it receives 
dues with knowledge of habits of insured with reference to use 
of liquors it waives warranties in reference thereto. National 
Council of Knights and Ladies of Security vs. Fowler (Okla.). 

Fact that insurer without knowledge of facts continued to recognize and 
treat assured as regular member would not operate as waiver or 
estoppel. Travelers’ Protective Ass’n of America v. Belote (Ga.). 

Application, certificate, by-laws and statute constitute contract be- 
tween insured and society and must be construed together. Pope 
et al..vs. Royal Highlanders et al. (Neb.)......cceceeccsccseees 

Where contract is ambiguous it will be construed to accomplish pur- 
pose intended whenever same may be done without violence to 
expressed term of contract. Routt vs. Brotherhood of Railroad 
TPralaMen (NED) 2c ccccacecoveccsvoescsncveccsreresevecevuc eevee 

Whether decedent was in good standing would depend upon construc- 
tion of by-laws. Pagliuca v. Italian Barbers’ Benev. Soc. of New 
COE: CEE. TL) ccvcccdc ccc cis des eeseb saws Ke vdet 6 6V ens cares Cogakss 

Defendant’s refusal to receive assessments or recognize policy’s valid- 
ity because of alleged misrepresentations does not abrogate policy 
where it is not proved that misrepresentations were actually 
made. Murphy v. Brotherhood of Railroad Trainmen (Mo.)... 


DUES AND ASSESSMENTS. 


Policy being void by reason of materially false statement there could 
be no walid recovery. Travelers’ Protective Ass’n of America v. 
SONOS GG.) o's oc cccdccvcecpedeeapaasdbe Vines nbd edbeseces. bee bees 

That insured paid increased assessments for four years did not 
constitute ratification of amendment of laws estopping beneficiary 
from claiming assessmments were excessive. Supreme Council, 
Catholic Knights of America v. Wathen et al. (Ky.).......-.+0++ 

After accepting dues and assessments and retaining them until after 
death it was too late for defendant to question authority of bene- 
ficiary to make payments. Allen v. National Council of Knights 
Se TeaSees GE GOI LUGE) ie 6S si koe wwe wlio cd veep os shetncecusae 

Beneficiary who paid premiums had right to be recompensed from in- 
surance money, though insured had right to change beneficiary 
which he exercised. Sovereign Camp, Woodmen of the World, v. 
Downing et al.—Downing v. Downing et al (MO)...........0065 

Plea of ignorance of by-laws will be of no avail, where member at- 
tempts to recover premiums paid while engaged In a prohibited 
occupation and collected by society without knowledge that mem- 
ber was so engaged and where there is provision that premium 
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shall be forfeited to fraternity, member may not recover them 


back. Pope et al. vs. Royal Highlanders et al. (Neb.)......... 
Held, insured knew of his ineligibility to membership. Hellman v. Na- 
tional Council of Knights and Ladies of Security (Mo.).......... 


(D) FORFEITURE OR SUSPENSION. 

(747) If insured had actual knowledge of suspension and acquiesced, benefici- 
ary would be bound, though suspension was not strictly in con- 
formity with rules. Kennedy v. Supreme Tent of Knights of 
Maccabees of the World (Waoh.). 2. oii ccccccvedeives cltesvecusws 

(750) Member is only liable for assessments regularly and lawfully raade. 
Supreme Council Catholic Knights of America, v. Wathen et al. 
GUAM ed cd ca c eis dpdrcosdtssuderucecdes Sounseticne tess eee dekh ambeines 

Premium due August Ist not tendered unti. 6th, policy lapsed, and mem- 
ber was suspended. Conkling v. Knights and Ladies of Secur- 
SOF CIGWOD oo vies ead ence etc i eetveheccket ye ml aneres Canes earaneh es 
Association was liable, since insurer “becoming beneficial’’ after the 
$0 days restorea him to all previously acquired rights. Brande 
Vs WOHOR CLG on ice eas Secuvovcvevccavakvcccvesbotbbcesamese 
Could not preclude recovery where death occurred before member could 
have been suspended Adams v. Sovereign Camp, Woodmen of 
CO WENN: ORIG 56 cis co ON seus ce ee chbvepes retiree taus etapeee 

(713) Record keeper of local lodge was not agent of insured in paying his 
dues to Supreme Tent. Kennedy v. Supreme Tent of Knights of 
Maccabees of the World  (Waak:) . 000.6 iiics bec cences twa vbr oc ceegt 

Immaterial who paid member’s dues so long as they were paid in time. 
Knights of Maccabees of the World v. Patton (Ky.)..........-.+5 
If excess of illegal assessments over legal assessments was sufficient 
to pay all assessments legally assessed against certificate and to 
continue it in force unti] death beneficiaries could recover. Su- 
no Council, Catholic” Knights of America v. Wathen et al. 
CUYD cvadsgesiceprsestseeacay ssisenudnnens cass baeadetechaned 

(754) Where che of the members of local lodge voluntarily form a club 
for purpose of protecting one another against suspension for non- 
payment of dues, reliance on action of the club will not excuse 
defendant. Anderson vs. Knights and Ladies of Security (Kan.). 

(755) In receiving payments of dues and assessments local financier was in 
fact and in law agent of defendant. Allen v. National Council 
of Knights and Ladies of Security (Kamn.) .......ccceeeeesccevcee 

Prompt payment may be waived by local officers. Kennedy v. Su- 
preme Tent of Knights of Maccabees of the World (Wash.)...... 
By-laws may be waived by custom. Kennedy v. Supreme Tent of 
Knights of Maccabees of the World (Wash )...........eeeee00% ° 
On facts stated company did not waive its rights by accepting pre- 
miums. Pavlick v. Supreme Lodge Knights of Pythias (Mo.).... 
Society’s conduct was waiver of its right to thereafter insist on for- 
feiture for failure to make payments within month in accordance 
with contract. Conkling v. Knights and Ladies of Security (Ia.) 
Where. back dues were remitted to society which kept it 30 days with- 
out cbjection, society was bound. Hopper v. Brotherhood of 
American TYeomen (MO). ois cae cade cdetacedistsiamodes Cases eben 

(761) Beneficiary of member who had been suspended and whose fatal illness 
demonstrated itself after he applied for reinstatement, but before 
he was finally enrolled, could not recover. Honea v. Aierican 
Council, No. 27, J. O U. A. M., et al. (Tenn )........eeeees eceee 

(764) Beneficiary could not recover against local council whose by-laws 
postponed right to benefits. Honea v. American Council, No. 27, 

©. U. A. M., ot al. CROMM.) i... .ccvcccciesctewencevvewcsne evecee 

Where member defaulted was reinstated on payment of back dues there 
was no abandonment of policy. Hopper v. Brotherhood of 
American Yeomem (Mo0.) 2... ccccscccrenscccccccvccessccccseaces 

(765) An injunction order to maintain the status quo, with a bond to secure 
defendant from all loss, in an action by a member against a mu- 
tual benefit Insurance society to determine whether he was sub- 
ject to its increased assessments, prevents his suspension with 
forfeiture of his rights, though he had not paid or tendered the 
increased assessment, to which it is subsequently determined he 
is subject, and though he dies pending the action. Evans v. Su- 
preme Council of Royal Arcanum et al. (N. Y.)......eeeeeseees 

All insured could recover were amounts paid pending consideration of 
reinstatement. Pavlick v. Supreme Lodge, Knights of Pythias 
CHRD » sinks 5:0 a heed eve ie bee edo dan Wike chb'es duet eb ewes on coke 


(E) BENEFICIARIES AND BENEFITS. 
(770) Illegitimate son is an “heir” under statute. Booz et al v. Booz et 
Gl. CIOWG Dc casccccescntgeesedocctceversesenngsesdebsacdtiusecaes 
(783) Beneficiary only acquires vested right of member’s death. Grand Lodge 
K. P. of Oklahoma vs. Moore et al. (Okla.)......--+eeeeeeesee 
Unless assured had right to change beneficiary, beneficiary acquired 
vested interest. Sovereign Camp, Woodmen of the World, v. 
Downing et al.—Downing v. Downing et al. (MO.) ......-sesee00. 
(784) Rights of party named in written notice as substitute beneficiary can- 
not be defeated by failure of officers of local lodge to call written 
notice to attention of lodge until after death of member. Grand 
Lodge K. P. of Oklahoma vs. Moore et al. (Okla.)...........+. ° 
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Method assured took to change beneficiary was sufficient. Sovereign 
Camp, Woodmen of the World, v. Downing et al.—Downing v. 
SPOEP GO GD. CREO, ). nevce scctncacsescepededtccedesacecagecice 

Malady known as color blindness so imparied sight that member was 

disabled and unable to continue in train service, constttutes com- 

plete and permanent loss of sight of both eyes within the mean- 

ing of the contract. Routt vs. Brotherhood of Raiload Train- 

MHSR. . (IUGR) ceoccewecacesesccvivacesversouce ese ase covepese 
Recovery could be had for death of one who was aggressor in a pistol 
fight, but had retired from the conflict at time of shot from 

a bystander causing his death. Eminent Household of Columbian 
FEOORIIOR: VR. TROWIS CATE dace pccerivccsencesccvettectsnesccecse 

That assured does prohibited thing, does not absolve insurer, unless 
some causative connection between acts and death be shown. 
Fellers v. Modern Woodmen of America (IowW@).......eeseeeeeee8 

“Disability” means state of being disabled, absence of competent physi- 
cal, intellectual or moral powers, means fitness or the like. Mc- 
Clarence v. Providence Permanent Firemen’s Relief Ass’n (R. I.). 

Wound intentionally made by barber in removing ingrowing hair from 
plaintiff's face was not made by “accidental means.’’ Kendall 
v. Travelers’ Protective Ass’n of America (Ore.).........++5 essen 

The statute makes domestic as well as'foreign companies subject to 
section 6945 which dbrogates defense of suicide. Anderson v. 
Bileerl Wepet ASEM CHO) o.oo ooo ceeds ce occivestdennsswervncess 

That members of insured’s family were so ill during time his arm was 
broken that he could not leave long enough to have X-ray 
taken did not relieve him from his obligation to comply with 
et Eminent Household of Columbian Woodmen vs. Wicker 

BB.) cvcreseces geectss evenbe oe ewrecercosece 

Society waived defense as reservation an ‘general ‘terms “does not neces- 
sarily negative an intent as to one of many provisions of the 
constitution to which it may possibly apply and the reservation 
being general was controlled by specific acts of insurer. Boaz v. 
Order of Commercial Travelers of America, (Colo.) ......+e++e005 

Beneficiaries were not concluded by admisison of assured’s suicide in 
proofs of death where notary filled in answer of his own knowl- 
edge of coroner’s verdict. Vormehr et al. v. Knights of the Mac- 
cabecs of the World (MG ) .ncccccccccvnssescnscecvescccccere 

Beneficiary not estopped from denying that member came to death by 
suicide or conclusively bound by admissions in proof of death, 
but was entitled to prove or deny them and show they were made 
as result of error. Zinke v. Knights of Maccabees of the World 
CRROD. 5:6. 2k 0:4 0.b:uip'> 00) 0 0:0 Kok 60 Oh eh e006 .w 9b6 0.009 R00 be oped stands 

Policy requiring notice within 380 @ays unless insured was unconscious 
or disabled not breached by insured’s failure to give notice dur- 
ing some 7 days following accident before he became disabled. 
Kendal! v. Travelers’ Protective Ass’n of America (Ore.)......... 

Time within which certificate holder must give notice of accident does 
not begin to run until such time as he has reason to believe that 
injury received will constitute claim. Kaneft v. Mutual Benefit 
Health & Accident Ass’n of Omaha (Neb.)......... ove 

Death being due to suicide, beneficiary could recover only “one-fifth of 
face value. Eminent a of Columbian Woodmen v. Free- 
WOR. CHO) © 6.50 00 60 sco 0c ec Cb enc dhae ds deed beeseCeearvaseeseonces 

Under provision of by-laws when certificate holder dies within 26 
weeks from receipt of injury from which blood poisoning de- 
velops and causes death, beneficiary is entitled to recover full 
amount specified under section 9 (a) of by-laws. Kaneft v. 
Mutual Benefit Health & Accident Ass’n of Omaha (Neb.).... 

Beneficiary though entitled to face value had no interest in benefits 
which accrued prior to assured’s death and they should pass to 
his estate. Knights of -Maccabees of the World v. Patton (Ky.).. 


ACTIONS FOR BENEFITS. 


By-laws contemplated payment to next of kin; the term “legal heirs” 
not including children only. Pagliuca v. Italian Barbers’ Benev. 
WOR. CL TOW TOR Ce Tidak cic cb ee cscs ee vases cvs eteencssvactne 
Administrator had the right to maintain action for death benefit. 
Pagliuca v. Italian Barbers’ Benev. Soc. of New York (N. Y.).. 
Order may validly stipulate that remedies must be exhausted by ap- 
peal to higher tribunal of order, though it may not deprive 
member of right to invoke aid of courts. Honea v. American 
Connell, Ne, 37, J. GQ. TH &.. Bh. OC. GR CROBRE sos ccccesencecee 
Beneficiary in action to recover face value of certificate need not 
tender return of amount received. Zinke v. Knights of Mac- 
CONDOR. GAS WOON CHOU hit 0.5065 cdc cdolns ce etewrivnipagaes 
Fact that insured, many years before date of policy, changed his name 
not a defense available to company. Modern Brotherhood of 
America vs. White et al. (Okla@.).......smseeseeneee Tee 
Custom as to paying death benefits would be no defense to ‘subsequent 
claim made against order by another admitted beneficiary. Whil- 
— % a Benevolent State Grand Lodge of South Caro- 
na (58, eDecocece PTET SET EET OT AE Le 
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Under statute insured’s alleged misrepresentations are not available 
as defense unless insurer deposited premiums paid in court. 
Murphy vs. Brotherhood of Railroad Trainmen (Mo.).......... 225 
Fact that insured, many years before date of policy, changed his name 
not a defense available to company. Modern Brotherhood of 
America vs. White et al. (OKla.)......cccesceccsccccseccsecesee 87 
in existence. 
Supreme Circle of Benevolence v. Smith (G@.).....ssceeeeeees 362 
Where constitution required claim to be presented after total recovery : 
and authorized benefits for 2 years’ disability, suit fer 32 months’ 
disability, commenced 7 months after refusal of claim brought 
in time, although constitution required suit to be brought within 
6 months. Kendall v. Travelers’ Protective Ass’n of America ase 
COQUGL): . o o-v: gin b a8 a's.c cib is nea vings> 64.06 Maeectemth ce wh Be Khanen 
Where service was had on treasurer of subordinate lodge who promptly 
reported same and transmitted copy of summons to Grand Lodge, 
service was sufficient. Miller v. Grand Lodge, Brotherhood of 
Ratiroad Tratmmen (TIL)... oo. cesccccccvcccccccccccucsvcccese 547 
Allegations would have sufficed if there had been proper allegations 
and proof to set up lost policy and prove that husband was 
illegally and wrongfully dropped from lodge and that he tendered 
fees regularly—wife’s complaint which failed to allege that she 
was beneficiary in lost policy did not state cause of action, wife 
not bringing it as administratrix, Phillips v. National Ccuncil 





of Junior United American Mechanics (N. C.)......eceeeeeeeees 507 
Insuréd’s alleged abandonment of policy is not available unless pleaded. 
Murphy v. Brotherhood of Railroad Trainmen (Mo.)............ 225 


Where iclentant did not plead and prove that certificate was fraternal 
it fell within laws governing ordinary life policies. Murphy 
v. Brotherhood of Railroad Trainmen (MO0.).........-eseeceeee8 225 
If insurer desires benefit of defense of suicide or other defense cx- 
empt, it must plead facts relating to its organization, method, 
and purpose of doing business with copy of license issued by 
Superintendent of Insurance does not relieve necessity of putting 
fraternal character of defendant in issue. Bondurant v. Brother- 
hood of American Yeoman (MO.).....-..ccceeceeecssvecssseece 228 
Fraternal certificate does not purport to insure for term and should 
not follow code applicable to policies for term. Locomotive En- 
gineers’ Mut. Life & Accident Ins. Ass’n v. Hughes (Ala.).... 222 
Complaint was sufficient where it alleged facts from which reliance on 
custom could be inferred. Kennedy v. Supreme Tent of Knights 
of Maccabees of the World (Wash.).........:.cceeeseveeees 374 
Plaintiff’s allegation that he had complied with all terms of policy 
sufficient under direct provisions of statute—failure to give notice 
was excused by physical disability. Kendall v. Travelers’ Pro- 
tective Ase’n of America (Ore.) .....csecescccccssccesasesccsces 319 
Where defendant admits deceased was member in good standing, but 
alleges a forfeiture, burden of proof is on defendant. Eminent 
Household of Columbian Woodmen vs. Howle (Ark.).........++. 28 
Where defense is suicide, burden is on insurer—where beneficiary 
forwards an ex parte statement of acting coroner that death was 
caused by suicide, same was not sufficient to cast upon beneficiary 
burden of proving that insured did not commit suicide. Modern 
Brotherhood of America vs. White et al. (Okla.).......... ° + 87 
Burden of showing excess of illegal assessments over legal assess- 
,ments sufficient to pay all that could have been legally assessed 
‘against insured in lifetime and continued certificate in force was 
on plaintiffs. Supreme Council. Catholic Knights of America v. 


Ween OF. Bh) CED cccs ce unb.skacmedeen ten e bts cataava ed swons 368 
Burden of affirmative defense of suicide is. on insurer. Vormehr et al. 
v. Knights of the Maccabees of the World (Mo.).............++. 370 


Defendant has burden of establishing affirmative defenses that policy 
was canceled for misrepresentations. Murphy v. Brotherhood of 
RATIONS TORINO COBO: is icin cs cb cb Choa vic ce sdabscchdnchesee bens 226 

It must be shown that association possesses essential qualifications of 
fraternal benefit society and is licensed to do business in state 
and burden is on one asserting that fact. Sovereign Camp, Wood- 
men of the World, v. Downing et al. senna v. Downing et 
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Burden of showing death was due to excepted cause was on insurer. 
Fellers v. Modern Woodmen of America (Iowa)..........sseeee05 100 


Statute providing that where policy refers to constitution and by-laws 
it is part of contract and shall not be admissible in evidence, 
unless copy be attached, applies to insurance companies and not 


to beneficial associations. Lafferty v. Supreme tr aia Catholic 
ut: Wem. BOP CHOLES éoo 5 Swe vid dscudeabckniwimban 


Not erorr to admit evidence of custom of local officers. ‘Allen v. Na- 
tional Council of Knights and Ladies of Security (Kan.)........ 223 


Testimony of order’s custom as to payment of death benefits properly 
excluded as irrelevant. Williams v. brchereecind Benevolent State 
Grand Lodge of South Carolina (S. C.)......cceceeecesaeses 636 

Testimony regarding plaintiff's suffering inadmissible. _ Kendall v ‘Trav-. 
elers’ Protectve Ass’n of America (Ore.)........... eoseeee eovccee S19 
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(819) Failure to pay assessments was due to neglect of member. Anderson 
vs. Knights and Ladies of Securities (Kan.).......+....+. 
Evidence insufficient-to show that association had complied with’ fra- 
ternal laws of Missouri, so that assured could change beneficiary 
at will Sovereign Camp, Woodmen of the World, v. Downing 

et al.—Downing v. Downing et al. (Mo) 

Evidence insufficient to support jury’s finding that insured made full 
and fair disclosure as to consulting physician. Rowell v. Women’s 
Catholic Order of Foresters ( Wis.) 

Not enougW that insurer showed a state of facts equally consistent ‘with 
claim that injury is proximately due to a hazardous employment 
excepted from contract as with some other cause. Fellers v. 
Modern Woodmen of America (Iowa) 

Not error for trial court to submit question as to whether or not local 
council had authority to waive conditions and warranties where 
it was within its power to do so. National Council of Knights 
and Ladies of Security vs. Fowler (Okla.)..: oe nseees 

It was for jury as to whether deceased was killed ‘after having retired 
from a pistol fight in which he was aggressor. Eminent House- 

hold of Columbian Woodmen vs. Howle (Ark.)........++++. 

Question for jury whether decedent’s dues were paid in compliance 
with ee of order. Knights of Maccabees of the World v. Pat- 
ton (Ky.) 

Where laborer was killed when he became lineman for an electric rail- 
road in repairing trolley wire when another servant fell, struck 
him and caused him to fall to ground from platform wagon, re- 
sulting in his death, whether death was due to an excepted 
cause was for jury. Fellers v. Woodmen of America (Iowa).... 

Whether insured committed suicide was for jury. Vormehr et al. 
Knights of the Maccabees of the World (Mo.) 

The court to say whether plaintiff had made case warranting recovery 
of his entire payments, order having dropped him from member- 
ship. Pavlick v Supreme Lodge of Pythias (MO.)........++.+0++ 

Whether insured had knowledge of suspension and acquiesced was a jury 
question. Kennedy v. Supreme Tent of Knights of Maccabees 
of the World (Wash.) 

Jury question whether injury was accidental within policy. Kendall v. 
Travelers’ Protective Ass’n of America (Ore.)......e.eeeeeeeeeee 

Proper to instruct that unless member drew his pistol and was attempt- 
ing to shoot witness or inflict great bodily injury upon him, jury 
should find for plaintiff. Eminent Household of Columbian 
Woodmen vs. Darden (Ark.) ob be vewees 

Instruction as to suicide was not erroneous. * 'Vormehr et ‘al. ‘v. Knights 
of the Maccabees of the World (Mo.) 

Instruction respecting provision of by-laws that payment of back dues 
and assessments constitute a warranty that member’s health is 
good could not prejudice defendant. Allen v. National Council of 
Knights and Ladies of Security (Kan.) 

Refusing requested instructions that defendant’s constitution and by- 
laws were binding on plaintiff, held erroneous Kendall v. Trav- 
elers’ Protective Ass’n of America (Ore.) 

(828) Where jury returned verdict for amount of certificate with interest and 
court, without having verdict corrected, renders judgment for 
amount with 6 per cent from date of death, there was no error or 
irregularity. Allen v. National Council of Knights and Ladies of 
Security (Kan.) 








